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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 e¢ seg.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 e¢ seg.), the Grain Stand- 
ards Act (7 U.S. C. 1946 ed. 71 ez seqg.), the Packers and Stockyards 
Act, 1921 (7 U. S. C. 1946 ed. 181 e¢ seg.), and the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D—-578; 8.1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest, lists of decisions re- 
ported, statutes, orders, etc., construed, and statistical and other tables 
will be found at the end of No. 12 (December) issue of the Agriculture 
Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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ROROG : CRUBTINIOS 8 oo tt cence e apeaegetaael 7: 905 
United States ». Hogansburg Milk Company, Inc., 57 F. Supp. 297 
: 576 (1944) Administrative law—Effect of failure to exhaust adminis- 
trative remedies—Market administrator’s determination as to 
: 619 amounts due from handler to producers’ settlement fund_-__-___ 6: 1034 
United States v. Levine, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe____-.___-_--________ 3: 615 
United States v. Martin (U. S. D. C. D. Mass., 1948) Civil contempt 
729 proceedings—Effect of amendment of Secretary’s order subsequent 
Sih Waa Reh TN sik. akin aie nnneent 7: 494 
United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy._--...---------_----_--_. 3: 626 
United States v. Rock Royal Co-Operative, Inc., et al., 307 U. S. 533, 
59 S. Ct. 998, 83 L. ed. 1446 (1989) Constitutionality of act—Va- 
Natty of Onder No; 9l on. 5e sec ee 2:391 
United States v. Ruzicka et al., 152 F. 2d 167 (1945) Exhaustion of 
administrative remedy—Judicial review...--..-.--------------- 5: 923 
United States %. Ruzicka et al., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture... 5: 931 
United States v. The Telling-Belle Vernon Co., a corporation, et al., 
(U. 8. D. C. N. D. Ohio, B. D., 1948) Preliminary mandatory injunc- 
tion—Compliance with milk order while its validity questioned__ 7: 848 
637 United States v. Titusville Dairy Products Co., 63 F. Supp. 104 (1945) 
Mandatory injunction—Stay of administrative proceeding__.-~~_ 5: 851 
140 United States v. Turner Dairy Co., 162 F. 2d 425 (1947) Court en- 
joining compliance with and restraining violation of milk market- 
121 ing order—Right of government to mandatory injunction to com- 
pel payment of amounts due under milk marketing order—lInter- 
locutorsy erdée-— Fina? Qeettiea nance iccccincacscnnanssinnse, 7:52 


Bee Ea ee g 


1211 
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Agricultural Marketing Agreement Act of 1937—Continued Volume : Page 

United States v. Turner Dairy Company, 166 F. 2d 1 (Feb. 18, 1948) 
Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—Ex- 
haustion of administrative remedy—Finding of ascertainment and 
determination of parity price—Handler’s right to question con- 
stitutionality of legislation of administrative order—Power of 
court to determine validity of administrative order 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 
administrative remedy 

United States v. Western Fruit Growers, Inc., e¢ al., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction__._._ 3: 434 

United States v. Wood e¢ al., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—Action to enforce 
compliance with courts 

United States v. Wrightwood Dairy Company, 315 U. S. 110, 62 S. Ct. 
523, 86 L. ed. 726 (1942) Effect of intrastate commerce competition 
upon regulation of interstate commerce 

United States v. Wrightwood Dairy Company, 127 F. 2d 907 (1942) 
Powers of Secretary under act 

Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (1942) Producer, who 
is—Judicial review of administrative definition 

Waddington Milk Co., Inc. v. Wickard, 140 F. 2d 97 (1944) Order 
No. 27—Use classification 


Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (1944) Judicial 
review of Secretary’s ruling—No trial de novo 

Wawa Dairy Farms, Inc. v. Wickard, 149 F. 2d 860 (1945) Validity of 
milk-receiving station differential 

Western Fruit Growers, Inc., et al. v. United States, 124 F. 2d 381 
(1941) Power of Federal courts to enjoin prosecution of State court 


Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, Secretary of 
Agriculture, 60 F. Supp. 622 (1944) Classification of milk in ac- 
cordance with its utilization at second plant 

Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, 149 F. 2d 
330 (1945) Reclassification of milk by Secretary—Effect of market 
administrator’s acquiescence in IIIA classification 

Commodity Exchange Act 

Board of Trade of Kansas City, Mo., et al. v. Milligan, U. S. Atty., et al., 

16 F. Supp. 859 (1936) Constitutionality of Commodity Exchange 
Act—Interstate commerce—Adoption of necessary and convenient 
means by Congress to exercise its powers—Due process clause___ 8: 97 

Board of Trade of Kansas City, Mo., et al. v. Milligan, U.S. Atty., et al., 

90 F. 2d 855 (1937) Constitutionality of Commodity Exchange 
Act—Purpose of act—Evidence—Presumption of constitutionality 

of statutes—Presumption as to performance of duty by public offi- 
cials—Interstate commerce—Freedom of contract—Injunction_. 8: 102 

Board of Trade of the City of Chicago et al. v. Olsen, 262 U. S. 1, 43 
S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of act 
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Commodity Exchange Act—Continued Volume: Page 

Irving Weis and Company e¢ al. v. Charles F. Brannan, Secretary 
of Agriculture, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of futures commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—-Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation 
of judicial review of remedies or penalties—Effect of violation of 
act by partner upon partnership 

Moore v. Chicago Mercantile Exchange et al.; Bennett et al. v. 
Board of Trade of City of Chicago et al., 90 F. 2d 735 (1937) 
Constitutionality of Commodity Exchange Act—Interstate com- 
merce—Congressional findings—Purpose of act—Prohibition of 
wild forms of speculation—Duty of Circuit Court of Appeals rela- 
tive to Supreme Court decisions in determining constitutionality 
of statute 8: 88 

Nelson v. Secretary of Agriculture, 133 F. 2d 453 (1943) Suspension 
from trading privileges 

Nichols & Co. v. Secretary of Agriculture, 131 F. 2d 651 (1942) Acting 
on other side of customers’ trades 

Nichols & Co. et al. v. Secretary of Agriculture, 136 F. 2d 503 (1943) 
Offsetting, what constitutes 

Federal Seed Act 

E. K. Hardison Seed Co. v. Jones, 149 F. 2d 252 (1945) Cease and 
desist—Seeds—F alse labels 

United States v. Dunn, 55 F. Supp. 535 (1944) False seed advertise- 


Grain Futures Act 

Bartlett Frazier Co. v. Hyde et al., 56 F. 2d 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity. 

Bartlett Frazier Co. et al. v. Hyde, Secretary of Agriculture, et al., 
65 F. 2d 350 (1933) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process 

Packers and Stockyards Act, 1921 

Midwest Farmers, Inc. v. United States et al.; Crosby et al. v. Same; 
Barton v. Same, 64 Supp. 91 (1945) Suspension of registration— 
Unfair, unjustly discriminatory or deceptive practices. 

Mirotznik et al. v. United States et al., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 
unlicensed partner 

Morgan e¢ al. v. United States et al., 298 U. S. 468, 56 S. Ct. 906, 80 
L. ed. 1288 (1936) Fair hearing—Rate proceeding 

Morgan et al. v. United States et al., 304 U. S. 1, 58 S. Ct. 773, 82 L. ed. 
1129 (1938) Fair hearing—Rate proceeding 

Nostrand Poultry Market, Ine. v. United States et al., 59 F. Supp. 245 
(1945) Denial of application for license—Constitutionality of act_. 5: 129 

Sioux City Stock Yards Company v. United States, 49 F. Supp. 801 
(1943) Cease and desist from refusing to render stockyard serv- 


St. Joseph Stock Yards Company v. United States, 11 F. Supp. 322 
(1935) Validity of stockyards rate order__._.._____---.._----- —. 3:1114 
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Packers and Stockyards Act, 1921—Continued Volume: Page 
St. Joseph Stock Yards Company v. United States, 298 U. S. 38, 56 S. 
Ct. 720, 80 L. ed. 1083 (1936) Validity of stockyards rate order_. 3: 1138 
Stafford et al., v. Wallace, 258 U. S. 495, 42 S. Ct. 397, 66 L. ed. 735 
(1922) Constitutionality of act 
United States et al. v. Morgan et al., 307 U. 8. 183, 59 S. Ct. 795, 83 L. 
ed. 1211 (1939) Retention of funds pending determination of rate 
a scoccseassincacaieacis icdltad dain ck cs citgted coest hmemeabentaierean creams tai otactanatenabina 2: 523 
United States et al. v. Morgan et al., 313 U. S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
IR olin ste emma cae ebenonr eis ecinomemrese 2: 533 
Perishable Agricultural Commodities Act, 1930 
A. J. Conroy, Inc. v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court_. 7: 1133 
Abe Rafelson Co., Inc., Appellant v. R. G. Tugwell, as Acting Secre- 
tary of Agriculture, Appellee, 79 F. 2d 653. Injunction—Power of 
court to enjoin Secretary from threatened action to revoke license 
and impose fines and penalties—Exhaustion of remedy—Consider- 
ation of constitutionality of act 
American Fruit Growers, Inc. v. Lewis D. Goldstein Fruit and Pro- 
duce Corporation, 78 F. Supp. 309 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s 
decision within period required by act 
Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (Dec. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
OE acc ae ean rrecreeeerenis a rer psictnmrawtriernioen oauieecs 6: 732 
Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (June 
80, 1947) Interest allowed on contract—Amount of attorney’s fee 
allowed counsel for appellees 
Barker-Miller Distributing Co. v. Berman, 8 F. Supp. 60 (1934) Sec- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of statute of frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimizing loss—Right of rediversion 
where buyer failed to acquire title to commodity 
Bell et al. v. Main, 49 F. Supp. 689 (1943) Transaction constituting 
ERD RE 1006 CORIO on errr ic ecncnctiaaeneennanananwese 2: 630 
Ernest B. Fadler Co. v. Hesser, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 
tion—Appeal—Defenses open on appeal from Secretary’s repara- 
tion order—Relationship of act to law of sales—Passage of title— 
Lack of right of rescission, when_ 
Hoffman Banana Company v. Schultz Brokerage Co., a partnership, 
— F. Supp. — (1947) Attorney’s fee—Allowances as part of 
costs of case—Interest 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 

Joseph Denunzio Fruit Company v. Crain, d. b. a. Associated Fruit 
Distributors of California and the Red Lion Packing Company, 79 F. 
Supp. 117 (1948) Trial de novo—Evidence aliunde or de hors the 
record—Contracts—Offer and acceptance—Meaning of term 
“booked”—Anticipatory breach—Buyer’s remedy—Statutes—Con- 
struction and interpretation—Punctuation as aid in—Illegality of 
contracts—“Signature,” what is—Statute of frauds, how satis- 
fied—Teletype messages—Principal and agent—Principal partially 
disclosed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of national 
law to federal questions—Administrative law—Findings of feat 
and reparation order as prima facie evidence 

Joseph Martinelli & Co., Inc. v. L. Gillarde Co., 73 F. Supp. 293 (1947) 
Lawful rejection of commodity sold on basis of rolling acceptance 
final because of inherent defect—Cladosporium rot—Passage of 
title—Risks of normal deterioration and damage in transit 

Joseph Martinelli & Co., Inc. v. Simon Siegel Company (U. S. D. C. 
D. of Mass.) (1949) Right of buyer on an f. o. b. acceptance final 
basis to reject commodity because of fraud—Right of buyer on an 
f. o. b. acceptance final basis to avoid contract induced by fraud— 
Effect of discovery of fraud after breach of contract—Fraud as a 
defense after its discovery—Contract induced by fraud voidable— 
Election of remedy by party defrauded—Right to recover dam- 
ages for fraud by party breaching contract—Court decisions dis- 
tinguished 

Kreuger v. Acme Fruit Company, 75 F. 2d 67 (1935) Constitution- 
ality of act 

L. Gillarde Company v. Joseph Martinelli & Co., Inc., 168 F. 2d 276 
(1948)* “Rolling acceptance final” sale—Unlawful rejection— 
Waiver of right to claim damages by unlawful rejection of ship- 
ment—Relationship of contract terms: “rolling acceptance,” “roll- 
ing acceptance final” and “f. o. b. acceptance final”—Buyer’s 
remedy under contract term of “rolling acceptance final’’—Sub- 
stantial and practical compliance with bond requirements of act.._ 

L. Gillarde Company v. Joseph Martinelli & Co., Inc., 169 F. 2d 60 
(1948)* Unlawful rejection—Waiver of right to claim damages 
for breach of contract—Prior judgment amended—Statutes—De- 
partmental interpretation of regulation 

L. Yukon & Sons Produce Company v. Finerman and Schoenburg, 
D.C. U. S. 8S. D. of California C. D. (1948) Failure to repay 
purchase prite—Lack of suitable shipping condition—Lawful 


Login Corporation v. S. Botner & Sons, 74 F. Supp. 138 (1947) 
Sufficiency of bond—Motion to dismiss appeal—Motion to strike 


Mile End Fruit Exchange, Inc. v. O. S. Hurley, d. b. a. O. S. Hurley 
Produce Co. (U. 8. D. C. N. D. Texas, 1945) Judgment upon verdict 
of jury—Bond in double amount of reparation award—Attorney’s 


*Certiorari denied by the Supreme Court on December 6, 1948.—Hd. 
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Perishable Agricultural Commodities Act, 1930—Continued Volume : Page 

Pasco County Peach Ass’n v. J. F. Solley & Co., Inc., 146 F. 2d 880 
(1945) Principal and agent—Agent’s authority to receive ad- 
vances—Authority of agent not established by broad language 
letter—Agent’s authority to receive payment not implied from his 
authority to sell—Presumption of authority of agent to receive 
payment affected by his restricted authority—Assumption of risk 
of lack of agent’s authority—Lack of right of agent to use agency 
for his benefit—Customs and usages—Seller not bound by custom 
lacking force of law—Effect of specific notice limiting scope of 
agent’s authority upon business custom 

Sawyer et al. v. Paskoff et al.; Same v. Peisakoff et al., 74 F. Supp. 24 
(1947) Sufficiency of evidence, relating to performance of con- 
tract, for jury—Denial of motions for new trial 

Smith v. White et al., 48 F. Supp. (1942) Authority of Secretary 
to promulgate procedural rules—Hvidence—Secretary’s action 
presumed in accordance with procedural rule—Reconsideration of 
reparation order—Findings of Secretary—Prima facie evidence— 
Allowance of claim after reconsideration—Effect of record failing 
to disclose rules of practice relative to reconsideration of repara- 
tion order—Courts—Consideration by court of supporting testi- 
mony not within record before Secretary—Function of court 
relative to reparation proceeding—Effect of failure to establish 
seller’s notice of resale contracts—Practice and pleading—Amended 
complaint—Damages—Seller’s inability to meet issue relative to 
market price of produce justified—Federal Rules of Civil Pro- 
cedure—Amended proceedings to conform to proof—Contract of 
purchase and sale—Damages for nonperformance 

The LeRoy Dyal Company, Inc. v. Allen, — F. Supp. — (1946) Breach 
of contract justifying rejection by buyer (reversed by C. C. A. 4th) ~_ 

The LeRoy Dyal Company, Inc. v. Allen, 161 F. 2d 152 (1947) Inm- 
material breach of contract by seller not justifying rejection by 
buyer—Meaning of term f. o. b. acceptance final 

United States v. Solomon, 3 F. R. D. 411 (1944) Action to enjoin 
dealer from operating without a license—Penalties—Jurisdiction— 
Interstate commerce—Fresh vegetables—Inapplicability of Fed- 
eral Rules of Civil Procedure in civil suits of quasi-criminal na- 
ture—Mistrial—Effect of cross-examination erroneously allowed 
by court 

W. H. Lailer & Co., Inc. v. C. E. Jackson Co., 75 F. Supp. 827 (1948) 
Dismissal of motion to dismiss appeal for want of jurisdiction— 
Motion for leave to amend answer granted—Denial of motion for 
judgment on pleadings. 

Western Fruit Growers, Inc. v. Beilman Produce Co., Inc., 75 F. Supp. 
334 (1948) Unlawful rejection—Damages—Costs—Attorney’s fee_ 7: 363 





UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 
(No. 2236) 


In re F. E. Watxer Darry. AMA Doc. No. 75-44. Decided August 
22, 1949.* 


Dismissal—Settlement Between Parties 


Where attorney for petitioner addressed a letter to the attorney for respondent in 
which was stated that the matters mentioned in the petition have been satis- 
factorily settled and that the petition could be dismissed without further pro- 
ceedings, the petition herein is, accordingly, dismissed. 


Mr. Paul W. Walter, of Walter and Haverfield, of Cleveland, Ohio, for petitioner. 
Mr. Julius C. Krause for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


On December 26, 1946, the petitioner filed a petition under Section 
8c (15) (A) of the Agricultural Adjustment Act (1933), as amended 
and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937 (7 U. S. C. 601 e¢ seg.). Petitioner protested the 
butterfat tests taken by the market administrator for Order No. 75 
(Cleveland, Ohio, milk marketing area) and requested that it be per- 
mitted to pay its producers on the basis of butterfat tests taken by a 
private laboratory. 

On January 24, 1947, the respondent, the Assistant Administrator, 
Production and Marketing Administration, filed an answer denying 
the allegations of the petition and requesting that the petition be 
dismissed. 

Under date of May 2, 1949, the attorney for the petitioner addressed 
a letter to the attorney for the respondent in which it was stated that 
the matters mentioned in the petition had been satisfactorily settled and 
that the petition could be dismissed without further proceedings. 

In accordance with the petitioner’s request, the petition herein is 


dismissed. 


*This decizion reached the editor’s desk too late for publication in the August issue.—HDd. 
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(No. 2237) 


In re Fioruat Datry Propucrs. AMA Doc. No. 27-95. Decided 
August 31, 1949.* 


Denial of Application to Dismiss Petition 


Where milk handler’s petition complained of the market administrator’s erroneous 
reclassification of its milk, and respondent filed an application to dismiss peti- 
tioner’s claim on the ground that the petition failed to comply with certain 
sections of the rules of practice under the act, the Judicial Officer denied 
respondent’s application to dismiss, even though the petition may not clearly 
state the reason for the reclassification. 


Mr. Harry L. Marcus, of Brooklyn, New York, for petitioner. Miss Marion B. 
Poole for Production and Marketing Administration. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER DENYING APPLICATION TO DISMISS 


On April 28, 1949, petitioner filed a petition under Section 8c (15) 
(A) of the Agricultural Adjustment Act (1933), as amended and as 
reenacted by the Agricultural Marketing Agreement Act of 1937 (7 
U.S. C. 601 e¢ seg.). The petition complains of audit adjustments re- 
sulting from a reclassification by the market administrator of milk re- 
ceived by the petitioner during the months of February through June 
1948. The petitioner is a handler of milk under Order No. 27 (New 
York metropolitan milk marketing area), and the reclassifications 
complained of were of milk subject to that order. 

On May 26, 1949, the respondent Production and Marketing Admin- 
istration, United States Department of Agriculture, filed an applica- 
tion to dismiss the fourth, sixth, and eleventh paragraphs of the peti- 
tion because they did not comply with section 900.52 of the rules of 
practice (7 CFR 900.52; 13 F. R. 8590) which requires that a petition 
set forth specifically the provisions of the order or of the act or the in- 
terpretation or application of the order or act which are complained of 
by the petitioner. 

The petitioner on June 10, 1949, answered the application to dis- 
miss by stating that the three paragraphs complained of by the 
respondent were “ultimate statements of the legal conclusions which 
the petitioner draws * * *” from the other paragraphs of the 
petition. The petitioner also stated that the petition as filed com- 
plied in all respects with the applicable rules of practice. 

The facts upon which petitioner relies are set forth quite specifi- 
cally. Petitioner complains of the reclassification by the market 
administrator of certain cream from Class II-B as reported by peti- 
tioner to Class II-A. While the petition may not be very clear as 


=e decision reached the editor’s desk too late for publication in the August is- 
sue.—Ed. 
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to why the reclassification was made, it does seem fairly evident that 
petitioner claims that it is entitled to the II-B classification under 
the order and that the interpretation which results in the reclassifi- 
cation is erroneous or in violation of the act. Respondent is in a 
better position than petitioner to give the reasons for the reclassifica- 
tions and we think the application to dismiss should be denied. 
Accordingly, the application to dismiss is denied. In accordance 
with section 900.52a of the rules of practice an answer to the petition 
shall be filed with the Hearing Clerk within 15 days after the date of 
this order. 


Decided 
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(No. 2238) 


In re BAsyton Mitx anp Cream Company. AMA Doc. No. 27-80. 
Decided October 3, 1949. 


Order No. 27—Validity of Provisions Requiring Payments Into Producer- 
Settlement Fund 












8e (15) 

and as— Where petitioner, a milk dealer in Lindenhurst, Long Island, New York, subject 
1937 (7 to Order No. 27 as amended, which regulates the handling of milk in the 
ents re- New York Metropolitan Marketing Area, objected to payments required of 
5 it to be made into the producer-settlement fund on milk which was received 
nilk re- from non-producer sources and distributed in the marketing area, the 
th June Judicial Officer held that such payments are essential for the purpose of 
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ications 


effectuating the other provisions of the Order and are not proscribed by 
sections 8c (5) (G) of the act in the light of section 8c (7) (D) of the act 
authorizing terms and conditions incidental to, and not inconsistent with, 
the terms and conditions specified in subsections (5)—(7).* 








\ dmin- 
pplica- 
1e peti- 
ules of 
etition 
the in- 
ined of 





Validity of Promulgation Hearing—Order No. 27—Evidence and Notice— 
Promulgation Proceeding Distinguished From Judicial Proceeding 







Where petitioner’s objection to lack of evidence, notice, etc., for promulgation 
of Order No. 27 with reference to payment requirements into producer- 
settlement fund was based upon the notice and evidence requirements of a 
strictly judicial proceeding, held, that such objection is untenable as pro- 
mulgation proceedings under the act do not fall within the category of 
judicial proceedings, and that the contested provisions are not invalid for 
lack of evidence or notice.* 
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Purpose of Proceeding Under Section 8 c (15) (A) of Act 







A proceeding under section 8 c (15) (A) of the act is intended for the purpose of 
examining the legality of administrative activity protested and not its 














| com- desirability as economic or administrative policy.* 

pecifi- Validity of Amendments to Order No. 27 

arket There is no merit to the charge by petitioner that the amendments to Order No. 27 
r peti- are invalid because they did not include “dairy farmers” who were not “pro- 
par as ducers” as aside from the practicability of attempting to ascertain who 
gust is- *Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Hd. 
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would be the dairy farmers whose milk might some time find its way into 
the milk marketing area as milk, cream, plain condensed milk or skim milk, 
it is obvious that the producers delivering milk to “pool” plants are those 
who are engaged in producing milk for sale in the marketing area.* 


Order No. 27—Provisions Requiring Payments Into Producer-Settlement Fund 
Not Discriminatory and Not Lacking Due Process 


The payment provisions of Order No. 27 are not “discriminatory” as charged by 
petitioner which delivers in both “pool” milk and milk products as well as 
“non-pool” milk and fluid products are treated alike and there is a reasonable 
basis for treating them differently than “pool” milk and fluid products, and, 
therefore, the payment provisions are valid regulations not lacking due 
process, to which petitioner must accommodate its business dealings.* 


Order No. 27—Validity of Payment Provisions—De novo Evidence Inadmissible 


Evidence of a general nature should not be presented for the purpose of attacking 
the reasonableness of payment provisions and should not be considered in a 
proceeding under section 8c (15) (A) of the act, since the provisions were 
adopted as a result of promulgation proceedings which have been held to be 
sufficiently legal.* 

. Harry Polikoff, of New York, N. Y., and Munder, Weissman & Lockwood, of 
Huntington, L. I., N. Y., for petitioner. Mr. Frank B. Lent, of New York, 
N. Y., for intervenors. Messrs. Julius C. Krause and John G. Liebert for Pro- 
duction and Marketing Administration. Mr. Jack W. Bain, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 e¢ 
seg.). The petition filed objects to payments required of petitioner, a 
milk dealer in Lindenhurst, Long Island, New York, under the provi- 
sions of Order No. 27 as amended, which regulates the handling of 
milk in the New York metropolitan marketing area. The payments 
were made in connection with cream and plain condensed milk pur- 
chased by petitioner from a plant in Orrville, Ohio. No answer to the 
petition was filed because the rules of practice in existence at the time 
did not provide for the filing of an answer. 

At the hearing held upon the petition before Jack W. Bain, Office 
of Hearing Examiners, the petition was amended. The petition as 
amended alleges that petitioner has its place of business in Linden- 
hurst, Long Island, New York, that petitioner has a New York State 
license and permits from the health departments of Nassau and Suffolk 
Counties to import cream and milk products from states other than 
New York for manufacturing purposes only, that intermittently over 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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a period of years petitioner has purchased small amounts of fluid cream 
and plain condensed milk from a plant located in Orrville, Ohio, and 
has resold the cream and plain condensed milk to “ice cream parlors” 
and “candy kitchens” for use in manufacturing “homemade” ice cream. 
The petition relates that because of such activities since August 1, 1945, 
the market administrator has billed petitioner for payments. In chal- 
lenging the payments required to be made as a result of the activities 
described, the petition says, “Petitioner feels said assessments were 
undue, inequitable, illegal, and unauthorized. Petitioner desires and 
requires, and will continue to desire and require in its business fresh 
cream and plain condensed milk for manufacturing purposes, for which 
there is not sufficient pool milk or milk products to supply the market- 
ing area, including the Petitioner, during the short season. The Peti- 
tioner and all other handlers in the area authorized by applicable health 
authorities to handle such milk products for manufacturing purposes 
are, and will continue to be, limited in the marketing of such milk 
products in the area due to the extra payment required by Section 
927.9 (H) on such milk products bought or received from non-pool 
plants.” 

Paragraph 13 of the petition then sets out reasons why section 
927.8 (e) of Order No. 27 as amended effective August 1, 1945, and 
section 927.9 (h) of the order effective October 1, 1945, “are not in 
accordance with law.” In general, the reasons given are that these 
sections violate and are inconsistent with provisions of the act and vio- 
late the due process clause of the Fifth Amendment to the Constitution. 
These contentions are discussed in detail under the heading “Conclu- 
sions” hereinafter. Following the setting out of these reasons, the 
petition submits to the Secretary of Agriculture a number of points 
“for administrative consideration.” These points deal with peti- 
tioner’s individual situation and state that petitioner has no direct 
connection with any producers, that it cannot store up a surplus, that 
petitioner is dependent upon sources of supply such as that in Orrville, 
Ohio, and that petitioner cannot afford competitively to make the pay- 
ments prescribed by the order in addition to the purchase prices of the 
cream and condensed milk. 

Petitioner’s prayer for relief is as follows: 

“Wherefore, in view of the facts and circumstances hereinbefore outlined, 
Petitioner respectfully contends that he is entitled to an exemption from the 
enforcement of the provisions of 927.8 (e) and 927.9 (h) of Order No. 27 and 


requests a ruling by the Secretary of Agriculture. 
“1. That this 927.8 (e) and 927.9 (h) of Order No. 27 as amended be suspended 


at least for the duration of the emergency. 
“2. That Petitioner be exempted from the provisions under the above entitled 
section from any further payments to the Market Administrator in the New York 


Metropolitan Area. 
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“8. That an order be issued for the repayment to the Petitioner of the amount 
of $7,474.65 paid by Petitioner under protest in May, 1946. 
“4, Petitioner also requests a ruling that Section 927.8 (e) and 927.9 (h) is not 


in accordance with law.” 

At the hearing, Presiding Officer Bain, after some discussion, ruled 
that the validity of the provisions of the order attacked by petitioner 
would have to be decided upon the basis of the evidence in the promul- 
gation records upon which the order provisions were issued and that 
no new evidence would be received. Following the hearing, the parties 
filed briefs and petitioner also filed suggested findings, etc. There- 
after the presiding officer issued his report in which he recommended 
that the challenged provisions be found to be invalid in the following 
respects, (1) the provisions violate 8c (5) (G) of the act and (2) the 
requirement of the payment in connection with Class II-B milk made 
by section 927.8 (e) effective August 1, 1945, to October 1, 1946, is 
void for lack of notice and lack of evidence in the promulgation record. 

Both parties filed exceptions to the presiding officer’s report. Oral 
argument was held before me in New York, New York, on March 8, 
1949. Following the argument, additional briefs were filed. The 
Mutual Cooperative of Independent Producers, Inc., Eastern Milk 
Producers Cooperative Association, Inc., District No. 50 United Mine 
Workers of America, Dairymen’s League Cooperative Association, 
Inc., and Metropolitan Milk Producers Bargaining Agency, Inc., were 
permitted to participate in oral argument in defense of the protested 
provisions and following the argument they filed a joint brief. 

While the presiding officer refused to incorporate as evidence in 
this proceeding cited portions of the promulgation records, he ruled 
that the parties could refer in their briefs to any portions of the 
promulgation records considered relevant. This ruling was based 
upon the belief that incorporation as evidence in this proceeding of 
parts of the promulgation records would preclude resort to other 
material in such records by the presiding officer or the Judicial Officer. 
We do not believe that this is a necessary conclusion since we think 
that official notice may be taken of materials in the promulgation 
records even though not incorporated as evidence in the record of this 
proceeding at the hearing, provided that, on timely request, the party 
affected be afforded an opportunity to show such taking of official 
notice of material facts was erroneous. In any event, the presiding 
officer and the parties treated the pertinent promulgation records as 
if they were in evidence here and we have done so also. These are the 
promulgation records leading up to the amendments effective August 
1, 1945, and the amendments effective October 1, 1946. No other 
course seems appropriate since one of petitioner’s contentions is that 
these amendments are unsupported by the evidence in these promul- 
gation records. 
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FINDINGS OF FACT 


1. Petitioner is Charles Kass, an individual doing business as 
Babylon Milk and Cream Company at 134 North Eighth Street, Lin- 
denhurst, Suffolk County, New York, and is a handler under Order 
No. 27 as amended. 

2. Subsequent to amendment of Order No. 27 effective August 1, 
1945, petitioner purchased cream and plain condensed milk from a 
plant located in Orrville, Ohio. About May 6, 1946, the market ad- 
ministrator for Order No. 27, Charles J. Blandford, as the result of 
an audit made a short time before, forwarded to petitioner an invoice 
in the sum of $7,474.65, a sum computed as the difference between the 
Class IV—A price and the Class II-A price under Order No. 27 as 
amended, with respect to the cream purchased in Ohio and the differ- 
ence between the Class [IV—A price and Class II-B price under Order 
No. 27 as amended with respect to the plain condensed milk. Peti- 
tioner paid the $7,474.65 apparently under protest. Additional bill- 
ings for later periods were made by the market administrator but, in- 
sofar as this record shows, any charges made by the market adminis- 
trator with respect to transactions occurring after September 1, 1946, 
were based upon the differences between the class prices under Order 
No. 75, regulating the handling of milk in the Cleveland, Ohio, mar- 
keting area, and Order No. 27 as amended. The Orrville, Ohio, plant 
was subject to Order No. 75 after September 1, 1946 (11 F. R. 8207). 

3. Petitioner has permission under New York State Health Depart- 
ment license and from health authorities of Nassau and Suffolk 
Counties to import cream and condensed milk from Orrville, Ohio, 
provided such milk products are used for manufacturing purposes 
only. 

4. The amounts paid by, petitioner and protested became due as a 
result of the following provisions of the order: 

(a) Section 927.8 (e) effective August 1, 1945, to October 1, 1946: 

“(e) Payments for milk or milk products other than producer sources.—(1) 
Payment shall be made by handlers to producers, through the producer-settle- 
ment fund, for milk, cultured or flavored milk drinks, cream, plain condensed 
milk, or skim milk, which milk and milk product meets each of the following 
provisions: (i) it was derived from milk received at some plant from dairy 
farmers (other than the handler operating such plant) who are not producers; 
(ii) it was received at a plant in, or delivered to a purchaser in the marketing 
area, or was received at a pool plant outside the marketing area and assigned 
either to shipments to the marketing area of milk cultured or flavored milk 
drinks, cream, plain condensed milk, or skim milk, or to plant loss; and (iii) 
the milk or milk equivalent of the butterfat is classified as Class I-A, Class II—A, 
or Class II-B, or the skim milk is classified as Class V-A. 


1No question is raised in this proceeding as to the correctness of the classification of 
the cream as II—A and the plain condensed milk as II-B. 
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“(2) The amount of payment for the products set forth in (1) of this para- of t] 
graph shall be as follows: the 

“(i) If the milk, or the milk equivalent of the butterfat, or the skim milk is . 
classified and paid for under another order (other than Federal Order 27) ma) 
issued pursuant to the act, the amount of payment shall be any plus amount wou 
obtained by subtracting the value of the milk, the milk equivalent of the butter- app: 
fat, or the skim milk at the class price or prices under such other order from celv 
the value computed in accordance with the classification and pricing set forth wert 
herein. 

“(ii) If the milk or milk product is derived from milk the handling of which defir 
is not regulated by another order (other than Federal Order 27) issued pur- liver 
suant to the act, the amount of payment shall be as follows: for milk or for as pi 
cultured or flavored milk drinks containing 3.0 percent butterfat or more, the “(] 
difference between the value of such milk or cultured or flavored milk drinks at 
the Class I-A price in the 201-210 mile zone and the value computed at the Class en 
IV-—A and Class V-B prices; for cream, plain condensed milk, or for cultured or butte 
flavored milk drinks containing less than 3.0 percent butterfat, the difference dairy 
between the value of the milk equivalent of such cream, plain condensed milk, pent 
or milk drinks at the appropriate class (II—A or II-B) price in the 201-210 mile (i 
zone and at the Class IV—A price (milk equivalent in each case to be computed =o 
on the basis of milk containing 3.5 percent butterfat) ; and for skim milk (either pocwre 
as skim milk or in cultured or flavored milk drinks), the difference between the Class 
value computed at the Class V—A price in the 201-210 mile zone and the Class 6. 
V-B price. anno 

“(iii) In the event that the source of such milk or milk product is not revealed, was 
the amount of payment shall be the full value at the class prices in the 201-210 . 
mile zone. whic 

“(3) Payment for any milk or milk product pursuant to this paragraph shall prep: 
be made only once and shall be made by the appropriate handler as set forth in the J Will 
following provisions: (i) by the handler first receiving the milk or milk product § 9qmj 
at a pool plant outside the marketing area ; (ii) by the handler operating the plant pare’ 
where the milk or milk product is first received in the marketing area if the milk 
or milk product is not received at a pool plant outside the marketing area; or (iii) 24 ff. 
by the handler operating the plant from which the milk or milk product was two « 
delivered to a purchaser in the marketing area if such milk or milk product is | cesse 
neither received at a pool plant outside the marketing area nor at a plant in the | gyme 
marketing area. Subs 

“(4) Payment pursuant to this paragraph shall be due at the time of filing the 
reports pursuant to Sec. 927.6 (a).” oot 

(b) Section 927.9 (h) effective from October 1, 1946, is about the ~ ' 
same as section 927.8 (e) except for the addition of subparagraph (2) fat d | 
(iv), which is as follows: 

“(iv) If the market administrator finds that there is an inadequate supply of i 
cream or plain condensed milk in the marketing area and that such products are “le 
available from non-pool sources, he may declare an emergency for a period ending plus d 
not more than three months from the date of such declaration, in which case the under 
payment during the period of such declared emergency shall be the difference ] 5, the 
between the value of the milk equivalent of such cream or plain condensed milk at “TE | 
the appropriate class (II-A or II-B) price in the 201-210 mile zone and at the will be 
Class II-E price in the 0-250 mile zone from Boston.” fluid r 

5. A hearing on proposed amendments to Order No. 27 was set for - 

e mi 








August 15, 1944. So many amendments were proposed that the notice 
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ira- ff ofthe hearing (9 F. R. 8099) did not list them separately but contained 
the complete order as it would be if the proposals were adopted. A 
m major revision in the proposed amendments from the order as it existed 
unt § would change the coverage of the order from milk received at any plant 
ter- § approved by a health authority for the marketing area to milk re- 
om ~§ ceived at designated “pool” plants. The pricing and pooling of milk 
rth J were not to apply to milk received at “non-pool” plants and the 
ich 4 definition of “producer” was to be restricted to milk producers de- 
ur. § livering to “pool plants.” In the notice the following was proposed 
for § as part of a new provision to be added to the order in section 927.9: 
2 “(h) Payments to producers for butterfat and skim milk received from other 
oni than producer sources.—(1) Handlers who handle Class I-A butterfat, Class II-A 
e putterfat, or Class V-A skim milk which was received at some plant from a 
nes dairy farmer not a producer shall pay to producers through the producer-settle- 
ilk, ment fund for such butterfat and skim milk as follows : ~ = * 
rile “(ii) If such butterfat and skim milk is obtained from a source not regulated 
ted by another order issued pursuant to the Act, the payment shall be the difference 
her between the value at the Class IV-F and Class V-D prices and the value at the 
the Class I-A and V-A prices in the 201-210 mile zone.” 
ass 6. At the hearing beginning August 15, 1944, the presiding officer 
announced that a representative of the Department would explain what 
_ was proposed in the various provisions of the hearing notice, after 
which there would be an intermission to give those interested time to 
all | prepare and submit evidence for or against the proposals (Tr. 4, 5). 
the {| William C. Welden, Assistant Chief of the Department branch which 
uct § administered milk marketing orders, was sworn and presented a pre- 
2 pared statement concerning the proposals of the hearing notice (Tr. 
ii) | 2448). After Mr. Welden completed his direct testimony, which took 
vas | two days, an off-the-record conference was held and the hearing re- 
tis J cessed. The hearing was recessed on August 17, 1944, and was re- 
the 





sumed pursuant to notice (9 F. R. 10940) on September 20, 1944. 
Subsequently on September 28, 1944, the hearing was again recessed 
and was resumed pursuant to notice (9 F. R. 14351) on December 20, 
1944, on which date the hearing was adjourned. 

7. (a) With respect to the proposed section 927.9 (h), Mr. Welden 
said (Tr. 234-236) : 


“Paragraph (h) is the provision for the payment for fluid milk or fluid cream 
shipped into the marketing area from non-pool sources. 

“If the milk comes from a plant under another order, the payment will be the 
plus difference, if any, between the price under the other order and the price 
under this order. In other words, the handler will pay the price under this order 
or the price tunder the other order, whichever is higher. 

“If the milk comes from a non-pool plant not under another order, the payment 
will be the difference between the butter and powder value in this order and the 
fluid milk value in this order. In other words, the price is such that a person 
operating a plant which is deemed to be used primarily for a business outside 
the marketing area should receive the same net return for small quantities of 
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milk shipped into the area as fluid milk as he would if he made the milk into 
butter and powder, with producers in the pool receiving the balance. 

“The final rate of payment is the entire value of fluid milk to apply when the 
source of the milk is not revealed. This is to cover what is commonly known ag 
bootleg milk. 

“Sub-paragraph (2) of this provision indicates which handler is to make this 
payment in case more than one handler handles the milk. 

“With non-pool milk in the marketing area it is necessary to provide a specific 
method for handling this milk, and in order to insure that the minimum cost to 
handlers is the same as the regular class price to handlers of milk received at 
pool plants, the payment of the plus differences indicated would be necessary, 
It is assumed here that the minimum cost of a handler under another order can 
be readily ascertained, that the minimum cost to handlers receiving such milk 
from other sources would be the competitive prices for milk for butter and non-fat 
dry milk solids, and that the full payment is warranted if the source is not 
revealed. In the same way, the incidence of the payments on such milk (butter- 
fat and skim milk) are placed upon the handler already regularly associated 
with the marketing area who would be expected to benefit if the payments were 
not made and in this way the milk or cream obtained at a cost below the minimum 
class prices in the order. 

“This paragraph has been developed as one possible method for handling the 
problem which is necessarily presented when all milk or cream in the marketing 
area is not from pool sources. It is believed to be practical and consistent with 
the over-all purposes of the order. Evidence on it is invited. It is designed here 
to give to producers the monetary benefits which handlers receiving such milk 
might otherwise derive from the shipment or use of such milk or cream into the 
marketing area.’ 


(b) Mr. Mather, representing the Milk Dealers Association of 
Metropolitan New York, Inc., asked several questions and received 
answers from Mr. Welden as follows (Tr. 368-369) : 


“Mr. MATHER. * * * JI was wondering if either the Market Administrator 
or the Dairy and Poultry Branch had any evidence to substantiate your state- 
ment that the minimum cost to handlers receiving such milk from other sources 
would be the competitive prices for milk, for butter and non-fat dry milk solids, 
since your statement is only an assumption, or to put the question directly, does 
the Dairy and Poultry Branch or the Market Administrator know of any handler 
in the New York milkshed who can buy milk from producers at the competitive 
prices for milk, for butter and non-fat dry milk solids. 

“The Witness. It is minimum cost to handlers receiving such milk. That 
statement indicates that they would find difficulty buying it for less. 

“Mr. MarTHer. Also find difficulty buying it for less than the blended price, too, 
wouldn’t they, Mr. Welden? 

“The WITNEss. You probably know more about that thanI do. As I understand 
it, there are some manufacturing milk sections left in the East here. 

“Mr. Matuer. For the moment at least you are not prepared to submit any 
other evidence other than that statement of the assumption which I just read? 

“The Witness. That is right except that I think it is reasonable to state that 
any handler would find difficulty buying his milk at less than the value of butter 
these days, which is all the statement implies, that that is a reasonable minimum 
cost.” 
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8. Fred H. Sexauer, president of the Dairymen’s League Coopera- 
tive Association, testified as follows (Tr. 665, 716-717, 752-754) : 


“Of course, our amendment contains the usual provision as to paying for non- 
pool milk shipped to the marketing area as fluid milk or cream. The language 
on this point is very complicated, but what it means is, that plants which are 
not in the pool, but which ship Class I or II-A milk to the marketing area, pay 
into the pool the difference between the Class I and II-A prices and the market 
administrator’s uniform price on the milk they ship but do not pool the rest of 
their milk. * * * 

“Mr. Matuer. I take it, Mr. Sexauer, that your proposal that a handler shipping 
nilk into marketing area from a non-pool plant should pay the difference between 
classes I and II-A, and the uniform price is based upon your feeling that the 
cost of the milk to any handler in this milkshed cannot be less than the uniform 
price, and that by requiring him to pay the difference between the uniform price 
and the Class I and II-—A, his cost of milk would be the same as the handler 
mder the pool? 

“The Witness. That is partially the case. In addition to that, inasmuch as 
his plant does not come into the pool until the Administrator has so determined, 
which determination he cannot make until the 15th of July as of the 1st of August 
the Board of Health might approve a plant some time after the 1st of August 
and the milk would be available for shipment to the market in spite of the fact 
that the plant itself was not a pool plant. 

“Therefore, some method must be provided whereby that milk which comes 
into the market and displaces milk of other producers who are in the pool is 
handled in some way and made a part of the pool. 

“The provision here then merely covers that milk which is shipped in the pool, 
otherwise the plant would come in automatically instead of on August Ist. The 
difference between the blend price and the Class I price is the normal relation- 
ship between a return which a handler makes to producers, a pool handler makes 
to producers, and the Class I price. He would, of course, have the added burden 
of taking care of any surplus which he might have during that period, but that 
would be one of the obligations which he would have to assume when he sought 
to come into the operation other than on August Ist. 

“Mr. MatuHer. My question was not directed to the principle, because I am 100 
percent in accord with your principle, but I was simply attempting to contrast 
your proposal to pay the difference between Class I and II-A and the blend price, 
which I think is the correct proposal, and the proposal of the Dairy and Poultry 
Branch that such a handler should pay the difference between the Class I and 
II-A price and the butter and powder prices, and I was saying that I assumed 
that your proposal to pay the difference between Class I and II-A and the blend 
is based upon your feeling that the cost of milk to any handler in this milkshed 
cannot be less than the blend price. 

“The WitTNEss. With New York Health approval? 

“Mr. MaTHeER. These plants might not necessarily have it. 

“The Witness. They would have to be approved by the Department of Health 
or they could not ship into the market. * * * © 

“The Witness. There was a question yesterday which perhaps I did not get 
the full significance of in reference to the reciprocal approvals which are being 
considered by the Board of Health, which would have some effect on the returns 
to producers. 

“As I visualize it, it may be carried out and would have some effect upon an 
answer to a question which I gave to Mr. Mather regarding what should be paid 
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into the pool, the difference between the classified price in Class I or the differ. 
ence between butter and skim milk prices and Class I. 

“Mr. Lent. Your first statement was the difference between classified prices or 
between the classified price and Class I. You meant the difference between the 
uniform price and Class I, did you not? 

“The Witness. Yes, the difference between the uniform price and Class ], 
Thank you for the correction. 


“Mr. LENT. Yes. 
“The WiTNEss. The question, as I recall it, was something to the effect that 


whether I knew there was any consideration by the Board of Health to reciprocity 
of approval, which would allow milk to come from other cities into the New 
York market, and would this have any effect upon our amendment. 

“Now, I should like to state for the record that if this is done, then it does need 
some consideration of changes. In the first place, the amendments as drawn 
would, we believe, provide that any milk shipped into the market from some 
other city under a reciprocal approval would have to be settled for or accounted 
for to the Administrator in Class I, and settled for on the basis between the 
difference in the uniform price and the Class I price. 

“However, if that reciprocal arrangement were made with the city so that 
handlers in the other cities could send their excess or surplus milk into this mar- 
ket, which they would normally have to put into Class IV, and they could ship 
to a subsidiary or to an affiliate in this market and obtain the Class I prices, 
only settling for that milk on the difference between the uniform price and the 
Class I price, then that subsidiary or that affiliate in another city would benefit to 
the extent of the difference between the Class IV price and the uniform price, 
while the milk in this territory of producers in this milkshed would be forced 
into the lower classification, because of the addition of that milk. 

“Therefore, if such was to be the case, if such action were taken by the Board 
of Health, we believe that it would be necessary to ask for a quick hearing to 
cure such an obviously unsatisfactory and discriminatory possibility so far as 
producers in this area are concerned.” 


9. Appearing for the Milk Dealers Association of Metropolitan 
New York, Inc., F. J. Lapiere, general manager of Waddington Milk 
Company, gave the following testimony (Tr. 876-884) : 


“The Witness. Item 3 of the notice of resumption of hearing on proposed 
amendments invites evidence as to the payments into the producer-settlement 
fund that will be required from handlers with respect to milk received at other 
than pool plants. 

“If the proposal made by our Association as to what plants should be in the 
pool is adopted, there would be no necessity for any provision such as Section 
927.9 (bh) contained in the notice of hearing order. With one possible very 
unlikely set of circumstances, all milk, cream or skim milk sold or distributed 
in the marketing area, under our Association’s proposal, would come from pooled 
plants. The one unlikely circumstance under which milk, cream or skim milk, 
other than unapproved milk, cream or skim milk, might be sold or distributed 
in the marketing area from an approved non-pool plant, would be if the health 
authority subsequent to August 1, 1944 approved a plant and the Market Admin- 
istrator declined to designate it as a pool plant. We think that such a possibility 
is extremely unlikely. 

“In view of the very splendid record of the Board of Health in this market, 
and the very intensive auditing done by the Market Administrator, we are of the 
opinion that there is very little likelihood of any milk, cream or skim milk being 





8 A.D, 
1e differ. 


prices or 
veen the 


Class I. 


ect that 
‘iprocity 
he New 


eS need 
} drawn 
m some 
counted 
een the 


so that 
iis Mar- 
ild ship 
prices, 
und the 
nefit to 
a price, 
forced 


- Board 
ring to 
far as 


olitan 
. Milk 


oposed 
lement 
> Other 


in the 
ection 
2 very 
ibuted 
pooled 
milk, 
ibuted 
health 
dmin- 
ibility 


arket, 
of the 
being 


g A. D. BABYLON MILK AND CREAM COMPANY 1093 


sold in this marketing area which might come from sources unapproved by the 
Board of Health. 

“This Association has already indicated its opposition to Section 927.3, under 
which there might exist, side by side, approved pool plants and approved non- 
pool plants. 

“If, however, a proposal similar to that contained in the notice of hearing order 
is adopted, so that there do exist side by side approved pool plants and approved 
non-pool plants, we recognize the necessity for some provision which will insure 
that the minimum cost of fluid milk, fluid cream and skim milk sold or distributed 
in the marketing area by handlers operating approved non-pool plants is the same 
as the class prices for such fluid milk, fluid cream and skim milk required to be 
paid by handlers selling such fluid milk, fluid cream and skim milk out of approved 
pool plants. 

“At this point, I would like to say that Section 927.9 (h) in the notice of hearing 
order exacts a grossly excessive penalty from handlers who may legitimately 
sell approved milk in the marketing area from non-pool plants. In the event 
that this market ever became short of milk, it would also have the effect of making 
it impossible for New York handlers to bring in fluid milk or fluid cream from 
sources approved by the Board of Health, if such sources were not also in the 
pool. 

“Any provision similar to Section 927.9 (h) which exacts an excessive penalty 
from handlers selling fluid milk or fluid cream in the marketing area from an 
approved non-pool plant, violates, in our opinion, Sections 8c (5) (A) and (G) 
of the Agricultural Marketing Agreement Act of 1937. 

“Section 8c (5) (A) provides in part that one of the terms and conditions 
which milk orders may contain is (1) ‘Classifying milk in accordance with the 
form in which or the purpose for which it is used, and fixing or providing a 
method for fixing a minimum price for each use classification which all handlers 
shallpay. * * * Such prices shall be uniform as to all handlers,’ subject only 
to certain adjustments not involved in this discussion. 

“We believe that a requirement which compels two handlers selling approved 
milk or cream in the same marketing area to pay different prices for such milk or 
cream violates the requirement of the act that such prices shall be uniform as 
to all handlers. 

“Section 8c (5) (G) provides that no marketing agreement or order, applicable 
to milk and its products in any marketing area, shall prohibit or in any manner 
limit, in the case of the products of milk, the marketing in that area of any milk 
or product thereof produced in any production area in the United States. The 
excessive penalty required to be paid the pool by Section 927.9 (h) by any handler 
having an approved plant which, for some reason or other, was not included in 
the pool, but which nevertheless legitimately sold fluid milk or fluid cream in the 
marketing area is, in our opinion, a violation of Section 8c (5) (G) since it posi- 
tively has the effect of prohibiting or limiting the marketing of fluid milk or 
fluid cream in the New York metropolitan milk marketing area. 

“We find ourselves in agreement with Mr. Welden’s statement appearing on 
page 235 of the August 16, 1944, hearing at the Hotel Commodore, that, in esti- 
mating such minimum costs ‘it is assumed * * * that the minimum cost of 
a handler under another order can be readily ascertained * * * and that the 
full payment is warranted if the source (of the milk) is not revealed.’ For that 
reason, we would have no objection to the non-pool handler subject to another 
order being required to pay the plus difference between the value of such fluid 
milk, fluid cream and skim milk at the class prices under such other order, and 
the Class I, II-A, and V-A prices at a pool plant similarly located with respect 
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to New York as the plant under such other order. We would also have no objec. 
tion, in the case of unapproved milk, cream or skim milk coming from undiscloseq 
sources, to the handler distributing such milk, cream or skim milk being required 
to pay into the pool the full Class I, II-A, and V—A prices under the New York 
Milk Order. 

“In this connection, it should not be forgotten, however, that the Board of 
Health has the power to exact severe criminal penalties from any handler dig. 
tributing milk, cream, or skim milk in the marketing area from unapproved 
sources. 

“We cannot, however, agree with Mr. Welden’s assumption ‘that the minimum 
cost to handlers receiving such milk from other sources would be the competitive 
prices for milk (used) for butter and non-fat dry milk solids.’ It is difficult to 
conceive that any approved milk, cream, or skim milk will come into the market- 
ing area from sources outside the milkshed, or even outside the States of New 
York, New Jersey, Vermont, and Pennsylvania. We believe the War Food Ad- 
ministrator can take judicial knowledge of the fact that throughout the milkshed, 
with few exceptions, if any, the cost of milk to handlers cannot be less than the 
blended price announced by the New York Milk Market Administrator. 

“We are unable to see any justification for requiring a handler, whose plant 
is properly approved by a health authority and who ships milk or cream into the 
marketing area, to pay the difference between the butter and powder value in the 
order and the Class I price on both milk and cream, particularly since competition 
will compel him to pay his producers the uniform price. * * * 

“There seems to be no reason why a handler who sells Class I or Class II-A 
milk in the marketing area from an approved non-pool plant should pay more for 
such milk than a pool handler who has no more right to sell milk in the marketing 
area than has the non-pool handler with respect to his approved but non-pool 
pant * * * 

“We do not have similar figures for the rest of the milkshed, but it can be 
confidently stated that the cost of milk to handlers in this milkshed for fluid 
milk, fluid cream, or skim milk purposes cannot, for any extended period of time, 
be less than the uniform price announced by the Market Administrator. In view 
of this fact, we suggest that, if fluid milk, fluid cream, or skim milk is sold in 
the marketing area from a revealed source, not subject to another Federal order, 
the handler selling such milk or cream in the marketing area be required to pay 
into the pool for milk and cream the plus difference, if any, between the Class I 
and Class II-A prices, and the blended price announced by the Market Adminis- 
trator for the 201-210 mile zone. For skim milk sold in the marketing area, the 
handler should pay the difference between the Class V-B and Class V—A prices.” 


10. Evidence at the hearing showed large amounts of milk received 
at plants approved by health authorities for the marketing area were 
sold as fluid milk outside the marketing area, Class I Outside (Exhibit 
No. 37), and there was evidence that some plants shipped only a small 
part of their milk receipts to the marketing area (e. g. Exhibit No. 31). 
Evidence also showed that large amounts of milk received at approved 
plants were utilized in the form of butter, Class IV-A (Exhibit No. 
56). 

11. Thereafter, on January 30, 1945, pursuant to the rules of prac- 
tice (7 CFR, Cum. Supp., 900.1 e¢ seg.), the Acting Director of the 
Office of Marketing Services filed a “Notice of Report and Opportunity 
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to File Exceptions.” With respect to section 927.8 (e) in the amended 
order recommended, the report says: 


“4, Associated with the pool plant provisions, there should be included a pro- 
vision which would require handlers to pay into the equalization pool for milk 
and certain milk products received at a plant, or delivered to a purchaser, in the 
marketing area, which milk was received from other than producer sources. 
Such a provision should specify the handler responsible for, and the amount 
of such payments. The amount of payment in each case should recognize the 
necessity of preventing extreme inequality in the cost of milk as between handlers 
with accompanying loss of market for producer’s milk, and the ability of handlers 
to acquire full pool participation upon shipment to the marketing area of speci- 
fied minimum quantities of milk.” 


Section 927.8 (e) proposed in the report did not provide for payments 
with respect to milk utilized in Class II-B. In this report it was pro- 
posed also that the price for Class II-B milk be lowered. 

12. In its exceptions (No. 33) to the report described in Finding 
of Fact 11, the Milk Dealers Association of Metropolitan New York, 
Inc., pointed out that Class II-B should be included in the compen- 
satory payment provisions because if that was not done 


“* * * a handler having a plant which is not designated as a pool plant, 
but which retains health authority approval for any part of the marketing area, 
will be in a position to take advantage of this situation. If, for example, he 
had a large fluid milk business up-state or in northern New Jersey, but no means 
of disposing of his surplus except as butter, he could separate his surplus, send 
the cream to New York City for use in the manufacture of New York City ice 
cream, and be better off by the difference between the Class IV—A price and the 
Class II-B price.” 


13. As a result of the proceedings mentioned in the preceding Find- 
ings of Fact, section 927.8 (e), quoted in Finding of Fact 4, was 
adopted effective August 1, 1945. The Class II-B price was not 
lowered as proposed in the report described in Finding of Fact 11. 

14. A hearing on proposed amendments to Order No. 27 was set 
to begin on May 14, 1946, one proposal in the notice of hearing (11 
F. R. 4417) being to delete section 927.8 (e) and another being to 
amend it to suspend payments under it during declared emergencies. 

15. At the hearing beginning on May 14, 1946, concerning the two 
proposals mentioned in Finding of Fact 14, Francis Willits, Assistant 
Vice President, Borden Farm Products Division, Borden Company, 
appearing for Milk Dealers Association of Metropolitan New York, 
Inc., testified as follows (Tr. 1781-1789) : 


“The WITNESs. Proposed amendment No. 38 provides for the complete elimi- 
nation of the so-called ‘penalty provision.’ Proposed amendment 39, suggested 
by this Association, provides, in effect, that the so-called ‘penalty payments’ 
shall not be made on products permitted to be imported into the marketing area 
from non-pool sources during any period of time in which this importation is 
permitted by a board of health having jurisdiction in any part of the marketing 
area. 


863310—49——3 
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“There can be no question, as the evidence already clearly shows, but that 
there is a definite necessity for the so-called ‘penalty payment’ provision in 
normal times, when, under the operation of the order, there might exist, side 
by side, pool and non-pool plants approved by some board of health in the mar- 
keting area. We are opposed, therefore, to proposed amendment No. 38, as long 
as this possibility exists and as long as Class I-A, II-A or II-B products are 
required to be made from approved milk only. 

“As pointed out by me at the January hearing, if the anticipated shortage of 
milk should become so acute as to necessitate the declaration of an emergency by 
some board of health in the marketing area, and handlers were permitted (to 
use an example) to import cream for use in II-B ice cream, the operation of 
the penalty provision would make it prohibitively expensive for New York City 
distributors to import cream from non-pool sources. 

“Mr. MatHer. At this point we would like to offer this table in evidence, en- 
titled ‘Penalty Payments on Class II—-A and II-B, Price of Cream at Boston, II-A 
and II-B Cream at New York, August 1945—March 1946.’ 

“Presiding Officer GirrorRD. This tabulation will be identified as Exhibit No. 
71 and made a part of the record. 

“The Witness. The table shows the penalty provision that such provision 
would result in should non-pool cream be brought into the marketing area and 
utilized as Class II—-A or Class II-B. 

“The Witness. * * * The attached table indicates the amount of penalty 
that would have been paid on every can of western cream, if such cream had been 
imported from non-pool sources during the months of August 1945 through 
February 1946. 

“The table clearly shows that the operation of the penalty provision would 
make it economically disastrous to import cream from non-pool sources and 
would, in effect, almost completely nullify the action of any board of health 
in permitting cream from non-pool sources to be imported to any part of the 
marketing area for the duration of any declared emergency. 

“In order to be perfectly clear, it should be understood that, if a health 
authority, having jurisdiction in part of the marketing area only, permits the 
importation of milk or cream, the waiver of the penalty provision would, of 
course, apply only to milk or cream actually distributed in that part of the 
marketing area. 

“In addition, of course, if, for example, handlers were permitted to import 
cream for uSe in II-B ice cream in New York City, the penalty provision would 
be waived only with respect to II-B cream, and would still be applicable to any 
milk from non-pool sources utilized in Class I-A, or any cream from non-pool 
sources utilized in Class IT—A. 

“We recommend that, subject to the limitations just set forth, the order be 
amended so as to provide that the penalty provision will not be applicable to 
milk or cream brought in from non-pool sources during any period of time in 
which any board of health having jurisdiction in the marketing area declares 
an emergency and permits the importation of such milk and cream. * * * 

“Mr. Lent. What would be the situation right now under your amendment 
with regard to purchases of non-pool cream by an ice cream plant located in 
Nassau, Suffolk, and Westchester Counties? 

“A. First I will have to ask you what the health department in those areas 
had done in the line of permitting non-pool cream or unapproved cream to come 
into that area. 

“Q. Well, of course, I am not the proponent of the amendment. But it is my 
understanding that those are only regulated by Section III-A of the State Sani- 
tary Code which allows the use of so-called ‘red tag’ cream from uninspected 
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sources in ice cream manufacture, permanently, and always has been that way. 

“A, Then under our proposal, Mr. Lent, there would be no penalty applied 
to that cream which came into that area. 

“Q. Does that really come within the intent of your proposal which was to 
take care of emergencies, as a result of which the health department right along 
had been requiring inspection of cream for ice cream, suddenly found the market 
was so short that they would let in some uninspected cream for a temporary 
emergency? Isn’t that the intent of your amendment? 

“A, That is correct. 

“Q. So that your amendment goes beyond its intent in so far as it applies to 
ice cream manufacturing establishments in the suburban counties. 

“A, That is correct. 

“Mr. Matuer. If what you say about it is correct. 

“Mr. Lent. Is that right, Mr. Fee? 

“Mr. Fee. That is my understanding. That is under Chapter 3, I think. 

“Mr. Lent. Yes. 

“Mr. MATHER. Could we ask a representative of Agriculture, or from the 
Administrator’s office, are handlers in Nassau and Suffolk Counties importing 
any western cream, and if so, are they paying any penalty on it? 

“Mr. Ware. I don’t have that information. 

“Mr. Lent. Probably they wouldn’t be reporting any because if they did they 
would have to pay a penalty on it. The order clearly so provides. The health 
regulations clearly allow its use. 

“Mr. MaTHeER. I think our position is clear. If that situation does exist we 
certainly did not intend to take away the penalty payments with respect to han- 
dlers located in Nassau and Suffolk. 

“Mr. Lent. I think it may fairly be said that the difficulty that I just pointed 
out points up the difficulty with such an amendment in a way, because it shows 
that the question of declaration of an emergency and the allowance of imports 
from other sources may become a hard thing to define. 

“Mr. MaTHer. But on the other hand, if the market does become short of milk 
to the point, for example, where the Board of Health prohibited the use of New 
York City approved milk in II-A cream, so that we got down to the happy medium 
that Mr. Liberman wanted, and everything is in I-A, handlers could not economi- 
cally bring II-A western cream into the market if they had to pay the penalty 
on it, so that the Board of Health’s action would, in effect, be nullified by the eco- 
nomic penalty imposed by the order. 

“Presiding Officer GirForD. I take it, Mr. Lent and Mr. Mather, your conver- 
sation and your statements you are intending to go into the record as evidence, 
and your statements are as witnesses? 

“Mr. MATHER. Yes, sir. 

“Mr. Martin. That ice cream made in Nassau County would be II-F? If sold 
there? Is that right, Mr. Willits? 

“The WITNESS. I asSume it would be. In that case there would be no penalty 


on it anyway.” 
CONCLUSIONS 


At the outset of our consideration of the issues raised by petitioner, 
we find it necessary to point out again as we have so often done before 
in proceedings such as this that this proceeding under section 8¢ (15) 
(A) is one to examine the legality of administrative activity protested 
and not its desirability as economic or administrative policy. Com- 
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plaints falling short of illegality must be made in administrative pro- 
ceedings under the act other than 8c (15) (A). 

In addition to this initial observation, which applies to some of 
petitioner’s grievances aired during the proceeding, we should keep in 
mind a few fundamentals. There is only one petitioner here. Peti- 
tioner operates neither a “pool” plant nor a “non-pool” plant since 
petitioner does not receive milk from producers or dairy farmers, 
Petitioner obtains its milk and milk products from dealers or handlers 
and apparently its supplies come mainly from “pool” plants. The 
cause of action here arises because petitioner was required to make pay- 
ments on cream and plain condensed milk purchased from the plant 
in Orrville, Ohio, and permitted to be brought into Nassau and Suf- 
folk Counties by the health authorities only “for manufacturing” pur- 
poses. Petitioner was not compelled to make the payments solely be- 
cause of the bringing in of the cream and condensed milk. Payments 
are to be made under the provisions attacked only if the fluid milk or 
fluid milk products specified are classified I-A, II-A, II-B, or V-A. 
Under the classification provisions cream and condensed milk such as 
that brought in by petitioner could have been manufactured into ice 
cream or homogenized mixtures without the requirement of any pay- 
ment under the order if petitioner’s operations had been such as to avoid 
the classifications II-A and II-B, that is if the cream and plain con- 
densed milk had been made into ice cream or homogenized mixtures at 
the first plant where received in the marketing area.? 


I 


With these preliminary but important considerations in mind, we 
proceed to the group of petitioner’s objections discussed first in the 
briefs filed. In this group petitioner contends that the protested 
provisions are not supported by, but are contrary to, the evidence in the 
promulgation records leading up to the adoption of the provisions. 
Petitioner argues that section 927.8 (e) effective August 1, 1945, is 
invalid for lack of adequate evidence or because it was contrary to the 
record evidence. Petitioner argues also that the continuance in the 
order of similar provisions, section 927.9 (h) effective October 1, 1946, 
was invalid because an amendment hearing, including hearing upon a 
proposal to eliminate the provisions, did not contain justifying 
evidence and should have resulted in elimination. In this group of 
objections is also included a contention that the requirement of pay- 
ments upon Class II-B milk is invalid for lack of notice and hearing 
as well as absence of evidence. In this particular part of petitioner’s 
case, there is involved only the requirement of payment of the differ- 
ence between the Class IV-A or butter price and the class price for the 


? See classification provisions of the order, sec. 927.4. 
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classification of utilization. Petitioner does not complain in this con- 
nection of the provisions applicable from September 1946 to the Orr- 
ville cream and condensed milk, namely, payment of the difference be- 
tween the classification prices under the Cleveland Order No. 75, and 
Order No. 27. 

As to section 927.8 (e) effective August 1, 1945, petitioner’s position 
is that the evidence in the record called for payment to the producer- 
settlement fund for the difference between the uniform price under the 
order and the class price for the class in which the milk should be 
utilized rather than the difference between the Class IV—A price and 
the class price for the utilization as prescribed by the protested pro- 
visions. Petitioner points to the testimony of Sexauer and Lapiere, 
referred to in Findings of Fact 8 and 9, in support of its position and 
says that Welden’s testimony (see Finding of Fact 7) is only invita- 
tional to the introduction of evidence. Study of the testimony of Sex- 
auer and Lapiere shows that these industry witnesses were thinking 
mainly of the problem of pool milk approved for New York City 
versus non-pool milk approved for New York City and from the stand- 
point of the operators of non-pool but approved plants who receive 
milk from dairy farmers. They did not believe that a dealer could 
obtain fluid milk approved for New York City in the New York milk- 
shed at less than the uniform price and they did not seem to envisage 
the existence in the marketing area of milk or milk products from 
sources of supply not approved by the City of New York such as those 
handled by petitioner. Welden did not eliminate the possibility of 
non-approved milk or milk products coming in and neither did the 
amendments. Experience in administration would seem to dictate 
the covering of all contingencies. 

It is to be noted too that at the time of the hearing and for some 
years prior thereto all milk approved for New York City was priced 
and pooled under the order. The proposals would depart from this 
state of affairs leaving some approved plants out of the pricing and 
pooling arrangements. It was not unreasonable or conjectural that 
some of these non-pool approved plants would ship milk or cream 
surplus to their operations for sale in the marketing area. It is not 
unreasonable or conjectural either that, faced with the alternatives of 
making butter or selling the milk or cream for use in the marketing 
area, the dealer would choose the latter alternative if he got more than 
the butter price for the milk or cream. It is a fundamental and well- 
known principle of the industry regulated by the order recurring in 
the numerous hearings since the inception of the order in 1938 that 
surplus milk goes into butter, but it is not necessary to rely entirely 
upon the expertise of the Secretary. Sexauer said (see Finding of 
Fact 8) that if reciprocal health approval arrangements were made 
between New York City and other cities, the excess or surplus milk 
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sent to New York City from plants primarily serving another market 
would be what “they would normally have to put into Class IV.” And 
what Sexauer feared about discrimination to producers supplying the 
New York marketing area if such health reciprocity should materialize 
was already inherent in the proposal to limit the pricing of milk and 
the incidence of the pool to “pool plants” as is seen from Finding of 
Fact 10. Moreover, with more than a possibility that reciprocal health 
approvals might be forthcoming, it was not legally compulsory that 
Sexauer’s recommendation of a new hearing be followed rather than 
the prescribing of a formula to take care of the situation. 

Petitioner makes much of the differences between wholesale prices 
for “outside” cream and plain condensed milk and the prices paid by 
a handler operating a pool plant under the order to producers for 
milk utilized in such products. Petitioner adds the amounts of the 
compensatory payments to the wholesale prices and describes as “ex- 
cess” or “penalty” the amounts by which this total exceeds the cost to 
the operator of a pool plant. This does not strike us as an appro- 
priately correct comparison. The New York approved cream prices 
are those paid to producers by a handler for the milk equivalent of 
the products. These latter prices do not include processing and han- 
dling costs and are not the wholesale prices for pool cream. Aside 
from this, however, the payment provisions in issue covered much 
more than the “outside” cream situation. Some basis for measuring 
the payment had to be fixed and there certainly was present the prob- 
ability of surplus milk from approved non-pool plants coming into 
the marketing area. The wholesale prices for “outside” cream, etc., 
were not determinative of the prices which such milk would sell for 
and are of doubtful value as a reliable yardstick for the purposes of 
the payment provisions. These “outside” prices referred to by peti- 
tioner are considerably less than the costs to a “pool” handler under 
the order, but petitioner claims the Orrville cream cost more than the 
cream it bought from “pool” plants. 

Accordingly, then, we do not think it invalid because of the absence 
of supporting evidence that the Secretary in issuing the amendments 
decided to fix the base for measuring the payment as the surplus price 
for milk, the price for Class [V—A. 

As to petitioner’s contention that the application of the payment to 
Class II-B must fall for lack of notice, hearing and evidence, it is 
apparent that the notice and the hearings concerned extensive revisions 
in the order, a principal one being in the direction of pricing and 
pooling only milk from “pool plants” or “producer” sources. A corol- 
lary of this major departure was the handling of the problem as to 
what to do about milk and milk products coming into the marketing 
area from non-pool or non-producer sources. This problem was not 
confined to whole fluid milk or fluid cream but extended to those milk 
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products in a “protected” price status, that is those products required 
by the health authorities to be made from approved milk, such as cream 
and plain condensed milk. Order No. 27 since its inception has had 
the pricing for milk and milk products hinged upon the requirements 
of the health authorities for the marketing area and particularly the 
Board of Health of the City of New York since the City of New York 
makes up most of the marketing area. While II-B products may not 
have been specifically mentioned in connection with evidence directed 
solely at the compensatory payment provisions, they were essentially 
part of the whole background of the order and problem under 
consideration. 

Petitioner argues that the contested provision effective October 1, 
1946, is void for lack of supporting evidence as well as the pertinent 
amendment effective August 1, 1945. The argument in this connec- 
tion is that there was a hearing in 1946 upon proposed amendments 
to the order which included hearing upon proposals (1) to eliminate 
the provision entirely and (2) to eliminate payments for cream and 
plain condensed milk from non-pool sources upon declaration of an 
emergency. Petitioner says that there was substantial evidence in the 
1946 hearing in support of the proposal to eliminate the provision 
entirely, that there was not substantial evidence to keep it in the order 
and that the retention of the provision is without the support of 
substantial evidence in the 1946 promulgation hearing record and 
therefore is invalid. 

The evidence in the 1946 hearing pointed to by petitioner on its 
behalf is the testimony of Willits (see Finding of Fact 15) and statis- 
tical evidence which shows the amounts of differences between the 
costs to a handler who operates a “pool” plant for approved New 
York City cream and other cream. All the prices cited by petitioner 
show costs for the “outside cream” lower than New York City ap- 
proved cream. Therefore the evidence establishes that unless some 
equalization were made, outside cream coming into the marketing area 
would be able to displace cream from pooled milk at a lower price. 
The data also show the outside cream prices to be often less than the 
equivalent of the uniform or blend price. Petitioner contends, how- 
ever, that the data show that the differences between the Class IV 
price and the price for the class in which the milk or cream is utilized 
is more than that necessary to equalize costs of outside cream and 
approved pool cream, in other words, that the compensatory payment 
required is excessive. The evidence hailed by petitioner was not intro- 
duced by petitioner or anyone speaking on behalf of petitioner or 
dealers in petitioner’s situation, but was introduced to show that the 
compensatory payments would be excessive if the New York market 
generally was opened up to admit outside cream because of a shortage 
emergency. Provisions were adopted in the order for a change in the 
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compensatory payment in the event of such an emergency. At the 
same time, the evidence was that the compensatory payment already 
in the order should remain in effect in the absence of a serious market 
shortage as determined by the market administrator. As to the opera- 
tions of petitioner and others in Nassau and Suffolk Counties, it was 
pointed out, as shown by Finding of Fact 15, that ice cream could 
be manufactured in these counties from “outside” fluid products with- 
out the necessity for any compensatory payment. The compensatory 
payment provisions covered not only outside cream or condensed milk 
brought in by petitioner but, primarily, approved nonpooled milk, 
and there certainly was present the danger that non-pool approved 
plants might sell their surplus for use as milk, cream, or fluid milk 
products in the marketing area. We do not find any attempt by peti- 
tioner or others in the amendment hearings in 1946 to advocate a 
different compensatory payment for outside cream or condensed milk 
than for cream or condensed milk from non-pool but approved sources, 
We cannot agree with petitioner that failure to eliminate the com- 
pensatory payment as a result of the 1946 hearings makes the provi- 
sion invalid from that time on. 

By way of summary, petitioner’s case on the score of lack of sup- 
porting evidence, notice, etc., seems based upon the notice and eviden- 
tial requirements of a strictly judicial proceeding. Promulgation 
proceedings under the act do not fall in that category. United States 
v. Wrightwood Dairy Company, 127 F. (2d) 907, 910 (C. C. A. 7th, 
1942). Numerous amendment hearings involving Order No. 27 have 
been held since the order was first effective in September 1938. Some 
industry facts have been so many times spread upon the records of 
those hearings that they are considered elementary and taken for 
granted not only by the Secretary but by the industry generally. 
There is no necessity for delineating them at each amendment hearing 
by way of proof. Furthermore, the rule-making involved does not 
consist of simple, isolated issues as is true in some fields of rule-making. 
The subject matter is extremely complex and most parts of the order 
are interdependent upon other parts. This also is well understood by 
the industry affected. A further aspect of the rule-making under 
consideration is not only the rapid but practically kaleidoscopic 
changes in conditions. In view of these considerations and our analy- 


2“The object of such a hearing is not only to afford the individuals the opportunity of 
airing their objections to the proposed scheme of things, but is also to give the administra- 
tors the chance of obtaining information which might have been overlooked or otherwise 
not available to them. 

“The realities of the situation are clear. In the case of many proposed agreements, 
hundreds of people may be present at a hearing and every individual would be equally 
desirous of insuring the maximum protection to his own interests. If the equivalent of 
court proceedings were granted to each person, or even to groups, the hearing would be 
unwieldy and not susceptible to a satisfactory conclusion. Obviously, a more workable 
balance must be struck between administrative efficiency and the protection of individual 
rights.” 
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sis of the promulgation records given above, we conclude that the 
contested provisions are not invalid for lack of evidence or notice. 
The circumstances are different than in Jn re Dairy Specialties, Inc., 
3A. D. 1 (1944), and Jn re Blenheim Creamery Corporation, 5 A. D. 
663 (1946). 

II 


The next issues for consideration are those concerning statutory 
authority for the protested provisions. Petitioner contends that the 
provisions violate or are inconsistent with sections 8c (5) (A), (B), 
(D) and (G) of the act. Respondent relies upon section 8¢ (7) (D) 
and denies that any provision of the act is breached. 

Sections 8c (5) (A) and (B) specify the terms and conditions that 
may be contained in an order covering milk and its products. In 
general it provides for the classification and minimum pricing accord- 
ing to classification “for milk purchased from producers” and for the 
payment of uniform prices to “all producers * * * delivering 
milk to the same handler” or payment “to all producers * * * 
delivering milk to all handlers for all milk so delivered * * * .” 
Section 8c (5) (D) calls for payment of only the prices for the lowest 
use classification for two months by handlers for milk purchased from 
new producers. Section 8c (7) (D) authorizes terms and conditions 
“incidental to, and not inconsistent with, the terms and conditions 
specified in subsections (5)-—(7) and necessary to effectuate the other 
provisions of such order.” 

Petitioner argues lack of authority under the act for the payment 
provisions in question because the pricing and payments provided by 
sections 8c (5) (A) and (B) relate only to receipts of milk by handlers 
from producers not inter-handler or dealer transactions. Petitioner 
argues also that the contested order provisions (1) classify milk not 
according to its utilization as provided by section 8c (5) (A) but ac- 
cording to its source, (2) provide for an “adjustment” not authorized 
by section 8c (5) (A), and (3) prescribe an arrangement for pricing 
or dealing with “imported” milk in a manner not authorized because 
the only statutory provision in this connection is section 8¢ (5) (D). 

We think that what we have said above in discussion of petitioner’s 
claims of lack of supporting evidence shows that the provisions in 
question are justifiable under section 8c (7) (D). ‘The compensatory 
payment provisions do not deal with relationships between a dealer 
or handler who receives or purchases milk from the producers of the 
milk. It is, of course, true that the payments go into the producer- 
settlement fund not shared in by the dairy farmers who produced the 
“non-pool” milk. While we have some doubt that petitioner is in a 
position to advance this alleged illegality on behalf of the dairy 
farmers who produce “non-pool” milk, the utilization of the non-pool 
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milk in the classifications requiring the payments has the effect of 
displacing “pool” milk from these classifications and it seems reason- 
able that the payments should inure to the benefit of the “pool” milk 
producers. 


Tit 


Section 8c (6) (@) 

Section 8c (5) (G) of the act reads as follows: 

“No marketing agreement or order applicable to milk and its products in any 
marketing area shall prohibit or in any manner limit, in the case of products of 
milk, the marketing in that area of any milk or product thereof produced in any 
production area in the United States.” 

Petitioner asserts vigorously and repeatedly that the challenged 
provisions of the order violate this part of the act. It says that the 
promulgation records show that the payments which it describes as 
“penalty” payments are prohibitive in amount and, therefore, violative 
of this part of the act. This line of approach apparently covers only 
the payments of the difference between the Class IV—A price and the 
price for the classification of utilization, that is, petitioner’s situation 
until September 1946. However, petitioner also contends that the 
requirement of payment of any amount is also violative and this con- 
tention applies also to the payments after September 1946 of the 
difference between the classification prices under the Cleveland order, 
Order No. 75, and Order No. 27. 

To prove violation of section 8c (5) (G) petitioner has argued from 
several different angles—its own situation, that of other persons who 
might be in a position to bring in cream and condensed milk from 
unapproved sources for manufacturing, the operators of non-pool 
plants or dealers of milk, cream or plain condensed milk originating 
in a non-pool but approved plant, etc. It is difficult to discuss each 
point separately and we question whether petitioner in this proceeding 
can be the vicarious champion of the operators of approved non-pool 
plants. However, the major theme seems to be that the provisions in 
issue patently constitute a device to exclude milk or fluid milk products 
from “outside”, that they amount to a trade barrier, a “protective 
tariff” for local producers, a “sales tax” upon “outside” milk, etc. 
Items in the legislative history of section 8c (5) (G) are referred to as 
indicating that the Congress intended to prescribe just such provisions 
as those protested. 

We have carefully studied the items of legislative history * cited and 
do not find the complete illumination discovered by petitioner. We 
agree that the legislators interested in some such provision as section 
8c (5) (G) had in mind the prevention of discrimination in a market- 


479 Cong. Rec. 9480, 9572, 13022 (1935). 
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ing area against dairy products from a “production area” not regarded 
as the “production area” for the marketing area involved. But gen- 
erally speaking, they seemed to be thinking of manufactured products 
such as butter, cheese, etc., rather than fluid products such as con- 
densed milk and cream and they also seemed to be thinking in terms 
of quotas or physical limitations of movement. 

At any rate we think that the picture drawn by petitioner is not 
accurate and that the analysis of the problem is not as simple and 
stark as petitioner makes it out to be. As is seen without much ques- 
tion from the promulgation records, the contested provisions were 
intended to deal primarily with the question of non-pool approved 


milk versus pool approved milk, and the only distinction in the order 
as to sources of milk is between milk from “pool” plants and milk 


from “non-pool” plants. The pool plants are located in the seven 
states comprising the New York milkshed as is true also of practically 
ull the plants to which the term non-pool can be applied because of the 
regulations of the health authorities. No doubt some of the “non- 
pool” plants are located in the State of New York. As far as the 
order provisions are concerned, however, any plant anywhere can 
become a “pool” plant by meeting the prescribed conditions. The 
special and unusual arrangement by the health authorities for peti- 
tioner and others in Nassau and Suffolk Counties to bring in un- 
approved cream and fluid milk products for manufacturing purposes 
only is a very minor matter with relationship to the marketing area 
asa whole. We cannot agree, then, with petitioner’s characterization 
of the payment provisions as an intentional and ewclusionary trade 
barrier to favor Zocal production and bar milk and milk products from 
another part of the country. 

As to the effects of the order being “prohibitive” and thus in viola- 
tion of section 8c (5) (G), we start with the premise that the health 
regulations for most of the marketing area did not permit the intro- 
duction of so-called “outside” cream or fluid milk products. Peti- 
tioner and some others who were permitted to bring in cream and 
condensed milk for manufacture into ice cream could do so without 
the making of any payment. It is because of the classification pro- 
visions of the order that the cream and condensed milk of petitioner 
were classified Class II-A and Class II-B. We fail to see then a 
violation of 8c (5) (G). Moreover, whatever the effects, they are 
the incidental effects of a regulation which is otherwise reasonable 
and validly adopted. We do not believe that 8c (5) (G) prohibits 
such a regulation because of incidental or collateral economic effects. 
The only judicial precedent with respect to 8c (5) (G) is Bailey Farm 
Dairy Co. et al v. Anderson, 157 F (2d) 87 (C. C. A. 8th, 1946). In 
that case, the Court said that amendments to the St. Louis order, 
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Order No. 3, requiring allocation of producer milk to Class I when 
producer milk and milk purchased from dealers in Chicago had for- 
merly been pooled, did not violate section 8c (5) (G). The handler’s 
argument was that they could not buy the Chicago milk at a price 
consonant with Class II prices under Order No. 3. But the Court 
pointed out (p. 96) that “if there is any discouragement to the im- 
portation of outside milk, it is primarily in the price which the 
importing handlers may have to pay to obtain it, and that is in no 
way regulated by the amended order.” The same comment seems 
to be applicable here. The order does not fix the price for “non-pool” 
milk or cream coming into the marketing area. 


IV 
Section 8¢ (9) (B) 

Another invalidity charged by petitioner is that the referendum 
of producers held in connection with the challenged amendments did 
not include “dairy farmers” who were not “producers.” Aside from 
the impracticability of attempting to ascertain who would be the dairy 
farmers whose milk might sometime find its way into the marketing 
area as milk, cream, plain condensed milk or skim milk, a sufficient 
answer to this objection is found in H. P. Hood & Sons v. United 
States, 307 U. S. 588 (1939). It is not difficult to see that the pro- 


ducers delivering milk to “pool” plants are those who are engaged in 
producing milk for sale in the marketing area. 


¥ 


Due Process Questions 

At various stages in the argument petitioner makes charges that 
the payment provisions are “discriminatory”, that they discriminate 
against “outside” or non-pool milk. Petitioner deals in both “pool” 
milk and milk products as weli as the “non-pool” Orrville cream and 
condensed milk. We do not know whether a person in such a status 
can urge “discrimination” against one part of his business in favor 
of the other. We see no problem of illegal discrimination, however, 
because the non-pool fluid milk and fluid products are treated alike 
and there is a reasonable basis for treating them differently than 
“pool” milk and fluid products. 

Petitioner’s claim of deprivation of liberty of contract is not per- 
suasive because the order provisions do not dictate the contracts be- 
tween petitioner and the Orrville plant or any other “non-pool” plant 
and because the order provisions are a valid regulation to which peti- 
tioner must accommodate its business dealings. 
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VI 


De Novo Evidence in this Proceeding 

Petitioner relies upon evidence in the promulgation records as proof 
of the invalidity of the contested provisions. If this should not be con- 
sidered sufficient, petitioner invokes evidence sought to be introduced 
at the hearing in this proceeding and refused admission by the presid- 
ing officer. This evidence may be divided into two classes, (1) evi- 
dence as to petitioner’s individual situation and (2) evidence directed 
at the validity of the provisions in general. The evidence sought to 
be introduced was not tied to any particular legal issue raised by the 
petition. 

It is true that in many proceedings such as this the scope of review 
in the 15 (A) proceeding is restricted to examination of the promulga- 
tion record where an order or a provision of an order is attacked as 
invalid. This is so because this proceeding is confined by the statutory 
language to administrative activity protested as “not in accordance 
with law.” The proceeding is one for review of legality of administra- 
tive action taken, not desirability. Moreover, the issues raised by pe- 
titions in some proceedings contend only that the order provisions are 
arbitrary, unsupported by evidence, when promulgation proceedings, 
including a hearing, evidence, etc., must precede the issuance of an 
order, etc. 

In this case, petitioner’s individual difficulties whether proved or not 
do not establish the order provisions in question to be invalid as a mat- 
ter of law or legally inapplicable to petitioner. As a matter of fact, 
it appears that it is far from impossible for petitioner to conduct its 
operations so that the payments would not be required. The offered 
evidence as to a scarcity of milk for milk products during the short- 
supply months, petitioner’s reference to Boston cream prices and other 
evidence of a general nature are presented to attack the reasonableness 
of the order provisions and should not be considered in this proceed- 
ing when the provisions were adopted as the result of promulgation 
proceedings, which we have held to be sufficient legally. Dairymen’s 
League Cooperative Association v. Brannan, 173 F, (2d) 57, 66 (1949). 

We do not mean to imply that there may not be some issues raised 
by a petition involving the validity of an order or its operation which 
call for de novo evidence. But we do not believe that petitioner has 
raised any such issues in this proceeding in a manner clear enough for 


us to perceive them. 
vil 


In conclusion, we are of the opinion that the relief requested by 
the petition should be denied and that the petition should be dismissed. 
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ORDER 


The relief requested by the petition is denied and the petition is 
dismissed. 

Copies hereof shall be served by registered mail or in person upon 
the parties and upon Charles J. Blanford, market administrator for 
Order No. 27 as amended. 


(No. 2239) 


In re NewArKx MiLK anp Cream Co. AMA Doc. No. 27-100. De- 
cided October 3, 1949. 


Application to Dismiss Granted 


Application to dismiss petition, granted, where petitioner wishes to be considered 
a handler under Order No. 27 prior to August 1939, but as pointed out by the 
application to dismiss, the petition falls short of stating any intelligible 


cause of action. 
Mr. Paul R. Scheerer, of Newark, New Jersey, petitioner pro se. Mr. John M. 
Durbin for Production and Marketing Administration. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER GRANTING APPLICATION TO DISMISS 


In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 601 
et seqg.), the Newark Milk and Cream Co. filed a petition for a hear- 
ing. Respondent, the Production and Marketing Administration, 
United States Department of Agriculture, filed an application to dis- 
miss the petition for a number of reasons. The first group of reasons 
concerns deficiencies in the petition because of failure to specify the 
applicable rules of practice (7 CFR 900.50 e¢ seg.). Under the head- 
ing “II,” respondent “for further application to dismiss says that 
the petitioner never filed reports as a handler as required by the order 
for any of the delivery periods during which the order was in effect 
prior to August 1939; that during said period the market administra- 
tor took no action with respect to petitioner upon which it can base a 
claim or from which the Secretary can grant relief.” 

Apparently the petitioner wishes to be considered a handler under 
Order No. 27 prior to August 1939, but as pointed out by the appli- 
cation to dismiss, the petition falls short of stating any intelligible 
cause of action. For the reasons given in the application to dismiss 
under the heading “I,” the application to dismiss is granted. How- 
ever, as provided by the rules of practice (7 CFR 900.52b), petitioner 
is given 20 days in which to file an amended petition conforming with 
the rules of practice. 





8 A.D, 


tition is 


on upon 
ator for 


0. De- 


nsidered 
it by the 
elligible 


John M. 


ultural 
1ended 
C. 601 
, hear- 
ration, 
to dis- 
easons 
fy the 
head- 
s that 
order 
effect 
‘istra- 
pase a 


under 
uppli- 
igible 
smiss 
How- 
ioner 
with 





8 A. D. MOMENCE MILK COOPERATIVE ASSOCIATION 1109 
(No. 2240) 


In re Momence Mirix Cooperative Association. AMA Doc. No. 
41-28. Decided October 5, 1949. 


Order No. 41—Validity of Milk Classification Provisions—Effect of Inaccurate 
and Incomplete Records Kept by Handler Upon Classification of Its Milk 


Under the Chicago Order provisions which provide for the classification of milk 
received from producers as Class I milk, unless the handler proves to the 
market administrator that such milk should be given a different classification, 
the market administrator was required to classify the handler’s milk in 
Class I because the records kept by the handler were inaccurate and in- 
complete.* 


Inexcusable Failure to Keep Proper Books and Records 


Petitioner-handler cannot excuse its failure to keep proper books and records of 
utilization of milk on the ground that the market administrator had not 
established formal standards of accounting requirements.* 


Evidence—Burden of Proof Upon Handler As to Proper Classification of Its 
Milk by Market Administrator 


The provision in Order No. 41 requiring a handler to prove to the satisfaction 
of the market administrator that his milk should be classified other than in 
the highest classification has frequently been before the Judicial Officer 
and the courts and has been held valid, and, while the market administrator’s 
decision cannot be arbitrary or capricious, for which a remedy is provided 
by the act, he has the authority to make the decision, as it is a necessary 
function in the administration of the Order.* 


Action of Market Administrator Requiring Compliance With Proper Keeping of 
Books and Records Not Retroactive 


Petitioner’s contention that there is no justification in law or equity for what it 
calls a retroactive ruling of the market administrator with reference to his 
determination of the sufficiency of petitioner’s records is untenable, as before 
any action was taken by the market administrator against the petitioner, it 
was advised of the additional data required and was given a chance to comply 
with the new requirements and, therefore, there is no unlawful retroactivity 
in the action taken by the market administrator.* 


Effect of Failure to Keep Proper Books and Records Upon Classification of Milk 


Where petitioner complained that it was not allowed its claimed utilization of 
manufactured milk at some of its manufacturing plants, it is held, that the 
failure to keep records from which the utilization of milk could be verified 
did not establish the fact that no manufacturing was done at the plant, that 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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the evidence shows that some manufacturing was done there but the milk 
so manufactured was not being properly accounted for, and hence, the market 
administrator had no option under the Order but to classify it as Class I.* 


Mr. John J. Toohey, of Chicago, Illinois, for petitioner. Messrs. Frank A. Gal- 
lagher and Albert B. Parker for Production and Marketing Administration, 
Mr. Harl J. Smith, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under Section 8¢ (15) (A) of the Agricultural 
Marketing Agreement Act of 1937 (7 U.S. C. 601 et seq.). Petitioner 
is a handler subject to Order No. 41, as amended, which regulates the 
handling of milk in the Chicago, Illinois, marketing area. It com- 
plains of the action of the market administrator for the order in 
disallowing, for the months of April 1946 through January 1947, the 
utilization of certain milk in the classifications reported by petitioner 
with the result that the market administrator debited its account with 
the producer-settlement fund established under the order in the 
amount of approximately $34,000. About one-half of the amount has 
been paid. An answer to the petition was filed by the Production and 
Marketing Administration, United States Department of Agriculture. 

A hearing upon the petition was held in Chicago, Illinois, before 
Ear] J. Smith, hearing examiner. At the hearing considerable testi- 
mony was taken and many exhibits were admitted in evidence. Fol- 
lowing the hearing the parties filed extensive briefs. On June 29, 
1949, the examiner filed a report recommending that the relief re- 
quested by the petitioner be denied. The petitioner has filed excep- 
tions to the report. 


FINDINGS OF FACT 


1. The petitioner, Momence Milk Cooperative Association, is a cor- 
poration under the laws of Illinois having its principal place of busi- 
ness at Momence, Illinois. The petitioner is a handler of milk as that 
term is defined in Order No. 41, as amended, and is subject to regula- 
tion under that order. 

2. The provisions of Order No. 41, as amended, effective July 1, 
1941, which are involved in this proceeding, are as follows: 

“Sec. 941.8 Reports of handlers. * * * (b) Verification of Reports and 
Payments. The market administrator shall verify all reports and payments of 
each handler by audit of such handler’s records, and of the records of any other 
handler or person upon whose disposition of milk such handler claims classifica- 


tion. Each handler shall keep adequate records of receipts and utilization of 
milk and shall, during the usual hours of business, make available to the market 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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administrator or his representative such records and facilities as will enable 
the market administrator to: 

“(1) Verify the receipts and disposition of all milk required to be reported 
pursuant to this section, and, in case of errors or omissions, ascertain the correct 


figures ; oe ¢ ®@ 

“Seo. 941.4 Classification of milk—(a) Basis of Classification—All milk 
purchased or received by a handler from producers, associations of producers, 
and other handlers, including milk produced by him, if any, and including milk 
or cream purchased or received from sources other than producers or handlers, 
shall be reported by the handler in the classes set forth in paragraph (b) of this 
eetion: * ¢ * 

“(b) Classes of Utilization—Subject to the conditions set forth in para- 
graph (a) of this section, the classes of utilization of milk shall be as follows: 

“(1) Class I milk shall be all milk disposed of in the form of fluid milk, exclud- 
ing bulk milk disposed of to bakeries, soup companies, and candy manufacturing 
establishments, but including bulk milk disposed of to hotels, restaurants, and 
other retail food establishments, and all milk not accounted for as Class II milk, 
Class III milk or Class IV milk. * * * 

“(c) Responsibility of Handlers in Establishing the Classification of Milk.— 
In establishing the classification of milk as required in paragraph (b) of this sec- 
tion, the responsibilities of handlers in establishing the classification of milk 
received by them shall be as follows: 

“(1) In establishing the classification of any milk received by a handler from 
producers, the burden rests upon the handler who receives the milk from pro- 
ducers to account for the milk and to prove to the market administrator that such 
milk should not be classified as Class I milk.” 


Section 941.4 (c) was changed slightly effective September 1, 1946, to 


read as follows: 

“(c) Responsibility of Handlers.—In establishing classification the responsi- 
bility of handlers shall be as follows: Any milk received from producers shall 
be classified as Class I milk unless the handler who receives such milk directly 
from producers proves to the satisfaction of the market administrator that such 
milk should be classified in another class without regard to whether such milk 
has been used or disposed of (whether in original or other form) by such handler, 
by any other handler(s), or by any unapproved plant(s).” 

3. The petitioner, during the delivery periods for the months of 
April 1946 through January 1947, operated a Grade A and a separate 
but adjoining Grade B plant at Momence, Illinois, and in Kentland, 
Indiana. The petitioner also during this period operated a Grade 
B plant at Medaryville, Indiana. The Grade A plants had Chicago 
Board of Health approvaland were eligible to ship milk received from 
producers to the Chicago marketing area. The Grade A plants had 
no manufacturing equipment nor was the Kentland Grade A plant 
equipped with a separator. The petitioner disposed of substantial 
quantities of the milk received at its Grade A plants as bulk milk or 
cream to other handlers under the order and to non-handlers. The 
Grade A milk not so disposed of was transferred to one or more of the 
petitioner’s Grade B plants. Inasmuch as milk was transferred from 
the Grade A plants to the Grade B plants and milk in turn was trans- 


863310—49—4 
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ferred among the three Grade B plants, it was necessary for the mar- 
ket administrator, in verifying the petitioner’s reports, to audit the 
records of the Grade B plants to determine the utilization of the Grade 
A milk received by transfer to each Grade B plant. 

4, As a result of his audits, the market administrator determined 
that the production records of the Momence and Kentland plants were 
not adequate to verify the reported utilization of milk in Classes III 
and IV. The utilization claimed by petitioner of its producer milk 
in sweetened condensed milk was disallowed for the delivery periods 
April 1946 through September and for December 1946. The claimed 
utilization of petitioner’s producer milk in butter was disallowed for 
the delivery periods May 1946 through January 1947, and the inven- 
tory upon which the reported inventory variations were based was 
disallowed for the delivery periods April 1946 through January 1947, 
The producer milk claimed to have been used in these items was re- 
classified from Class III milk (condensed milk) and Class IV (butter 
and inventory) to Class I milk after allowance for shrinkage in Class 
IV. This resulted in the issuance of audit adjustments involving 
charges to petitioner of the difference between the reported and Class 
I values amounting to approximately $34,000. 

5. The order permits handlers operating more than one plant to 
file one report covering all plants, and the market administrator pre- 
scribes the report forms on which such reports must be filed. The 
petitioner filed such reports. 

6. At various times from 1944 on, the matter of keeping and main- 
taining proper records was discussed between representatives of the 
petitioner and representatives of the market administrator. The 
petitioner was informed by the market administrator and his auditors 
that the production record forms used by the petitioner, if properly 
completed and supported by original data, would show the essential 
information concerning its production operations. On occasions rep- 
resentatives of the petitioner informed the market administrator that 
the petitioner knew what was necessary in the way of production rec- 
ords and that such records would be available. 

7. The market administrator’s audit of petitioner’s records during 
the period involved showed the following deficiencies in the petitioner’s 
records : 

(a) During the period April through October 1946, transfers of 
milk could not be verified because of the absence of records of receipt 
at the receiving plant and, in other cases, transfers would be shown as 
received several days after the date of shipment. 

(b) Records of interplant transfers of milk could not be verified 
by hauling records, 

(c) The production records of the Kentland plant show milk being 
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separated in April, May, June, July, and August, 1946, although the 
plant was not equipped with a separator. 

(d) Production records show many interplant transfers recorded 
as single items which are greatly in excess of normal tank load capacity. 

(e) Sales in April 1946 could not be reconciled with production 
records. 

(f) In one of the plants during the month of July 1946, opening and 
closing inventories could not be reconciled. Also during the month 
of July plant records failed to account for the utilization of milk re- 
ceived on some days and, on other days, the plant records showed much 
more milk being utilized than was received. 

(g) In August 1946 the quantity of product remaining after separa- 
tion did not agree with the quantity of milk going into separation. 

(h) In April 1946 the plant records show an interplant transfer 
of milk which was apparently received but which could not be ac- 
counted for in utilization. 

(i) Two sets of daily production records were maintained at the 
Kentland B plant for the month of August 1946. These sets of records 
were not in agreement as to the utilization of milk received. 

(j) Butter production records were generally incomplete and in- 
accurate in that individual churnings were not recorded, recorded 
overrun was excessive, the quantity of product used for butter making 
was not recorded during some months, and closing and opening in- 
ventories of butter and cream were not recorded in many months. 

8. The petitioner was not able to explain the discrepancies in its 
records nor was it able to introduce original records which would sup- 
ply the deficiencies mentioned in Finding of Fact 7. 

9. The market administrator and members of his staff met with rep- 
resentatives of the petitioner many times and pointed out the deficien- 
cies in the petitioner’s records. Despite these meetings, the petitioner’s 
records were not corrected to show the actual utilization of milk during 
the period involved. 


CONCLUSIONS 


The petitioner challenges the action of the market administrator 
on the following grounds: 

1. The market administrator has never prescribed minimum or max- 
imum standards as to what records shall be considered as adequate 
support for the utilization reported by a handler. 

2. The petitioner’s records adequately reflect the manner in which 
its milk was utilized. 

3. The Agricultural Marketing Agreement Act does not authorize 
the assumption of the quasi-judicial powers which the market admin- 
istrator has exercised in refusing to accept the petitioner’s records as 
a basis of classification of the petitioner’s milk. 
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4. There is no authority in the Agricultural Marketing Agreement 
Act for the issuance of Section 941.4 (e) of Order 41, as amended 
effective July 1, 1941, and as amended effective September 1, 1946, 
which, as applied by the market administrator to the petitioner, has had 
the effect of depriving it of its property without due process of law, 

5. There is no justification in law or in equity for the retroactive 
ruling of the market administrator. 


I 


With respect to the petitioner’s contention that the action of the 
- market administrator was unlawful because the petitioner had not 
been informed in definite and certain terms what records were required 
under the marketing order, the record is very revealing. The record 
shows that as early as 1944 and many times thereafter the matter of 
keeping adequate records was discussed with the petitioner. Earl 
Mapes, executive manager for the petitioner, Jack Reynolds, peti- 
tioner’s plant superintendent, and Ear] Blum, its controller, were in- 
formed many times as to the deficiencies in the petitioner’s records. 
The petitioner’s representatives were notified that the form of produc- 
tion records used by the petitioner would be acceptable to the market 
administrator provided the forms were properly filled in. As in- 
dicated in Finding of Fact 7, these forms did not reflect the petitioner’s 
actual operations and were not properly filled in. Blum had been 
employed as an auditor by the market administrator prior to the time 
he went to work for the petitioner. It can be assumed that he knew 
what type of basic record was required for verification of the peti- 
tioner’s reports. The petitioner makes no claim that it did not know 
what information should be compiled for the market administrator. 
Its chief complaint seems to be that the market administrator did not 
issue a formal announcement as to the type of records that should be 
kept by each handler. 

The market administrator has not at any time issued any formal 
over-all directive as to the type of records a handler must keep in sup- 
port of its reports. The monthly reports filed by handlers under the 
order are, at best, summaries of their daily operations for the month. 
Without accurate daily records showing individual transactions, it is 
impossible to compile a proper monthly report. Of the many handlers 
in the market, few have difficulty in providing supporting data for 
their monthly reports. It would appear that the basic records main- 
tained by a handler should reflect the actual operations in a plant. A 
prudent plant operator would keep records which would show whether 
he was operating at a profit or a loss—both on individual operations 
and on combined over-all operations. The operations of handlers vary 
from plant to plant and from month to month so that it would be a dif- 
ficult if not impossible task for the market administrator to prescribe 
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in detail the records which should be maintained by each handler. The 
petitioner had notice of the records which the market administrator 
thought were necessary. Even if this notice had not been given to the 
petitioner individually, we feel that, as pointed out in a recent case 
arising under the Chicago milk order, Jn re Willow Farm Products, 
8 A. D. 348 (1949), the petitioner cannot excuse its failure to keep 
proper records on utilization on the ground that the market adminis- 
trator had not established formal standards for record keeping. In 
the Willow Farm Products case, we said (p. 361) : 


“The order places the burden upon handlers of keeping records sufficient to sup- 
port their reports and to permit verification by the market administrator. The 
rule is contained in the order but does not establish standards of performance 
unique to the field of regulation by orders under the act. The records normally 
kept by reasonably efficient handlers seem to be all that the order demands at 
least as far as operations within a plant are concerned. To require the break- 
ing down of the rule into minutely-detailed regulations to cover all types of situ- 
ations would be subjecting the rule to fission not considered to be forced by the 
Administrative Procedure Act and would be substituting rules for what amount 
to decisions in infrequent and individual instances.” 


In our opinion, the petitioner cannot excuse its failure to keep proper 
records of utilization on the ground that the market administrator 
had not established formal standards of accounting requirements. 


II 


Petitioner contends that its records adequately reflect the manner 
in which its milk was utilized. The audit of petitioner’s production 
records showed the numerous irregularities pointed out in the Find- 
ings of Fact. Petitioner has attempted to explain some of them, but 
no explanation is advanced as to many of them. Its witness Buhl tes- 
tified to difficulty in getting plant superintendents to enter receipts of 
milk on the day it was received. Petitioner explained the lack of 
hauling records on some of its interplant transfers by showing that it 
had trucks of its own and might have hauled the milk itself instead of 
having it done by its contracting haulers. As to the transfers in excess 
of normal tank-load capacity, it is suggested that the individual loads 
may have been combined in one‘entry. It explained that it kept what 
it called a “perpetual inventory”, that is, the inventory was not based 
on the actual product on hand but was a figure computed from the rec- 
ords which was periodically checked against an actual count. As to 
the abnormal overrun shown on its butter records, petitioner points 
out that on a monthly average the overrun was not greatly in excess of 
normal. In some months, however, the average overrun was in ex- 
cess of 25 percent which would be very unusual in Illinois where the 
state law prescribes the minimum of 80 percent butterfat in butter. 
Petitioner’s witness Johnson testified that sometimes portions of a 
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churning which was in excess of the quantity which could be packed in 
the size of container that was being used would be left in a churn and 
included in the subsequent churning, but the witness did not know what 
had actually occurred in the churnings shown by petitioner’s records, 
That might account for a variation between successive churnings but is 
hardly a plausible explanation for the excessive overrun shown by the 
records to occur continuously on churning after churning, day after 
day. Such an overrun indicates an improper or inaccurate accounting 
for butterfat. 

But even if we accept the explanations offered by petitioner, we 
are faced with the admission made by petitioner’s executive manager, 
Mapes, that there were untrue entries in its records and that to know 
what transactions actually occurred would require that he point out 
the truthful entries. That Mapes made these admissions is not denied 
although Buhl, petitioner’s controller at the time, was present when 
the admissions were made and was a witness at the hearing in this 
matter. On this evidence, the extent to which the records prior to 
November 1, 1946, represented fictitious transactions can only be known 
by accepting the oral testimony of those responsible for the making 
of such fictitious entries. In the Willow Farm Products decision, 
supra, we said (p. 358) : 

“However, it should be enough to point out that the pertinent provisions of 
Order No. 41 compel the keeping of such records as will permit an audit of the 
records to result in verification. Oral testimony in this proceeding cannot sub- 


stitute for records required to be kept for vertification by audit of the handler’s 
reports.” 


We also referred to the decision of the District Court for the Northern 
District of New York on March 16, 1946, in Hogansburg Milk Co., 
Inc. v. Jones, where the court said : 


“A detailed discussion of the evidence would serve no useful purpose. It seems 
to be conceded that Aiello’s records for the months of May, June, July, and 
August 1942, must be supplemented by his oral testimony to afford a basis for 
a finding as to the use of Hogansburg milk in a specific class. The order, by its 
language, contemplates keeping of records which are subject to vertification 
and audit.” 


The November and December butter production records show a con- 
tinuous excessive overrun. No explanation other than the possibility 
that butter may have been left in the churn is offered and, in view of 
the evidence, that would not account for the continuous overrun. The 
butterfat tests of the cream going into the churn are not shown. Sales 
invoices show differences from the production records in amounts of 
butter sold on several days. 

On January 13, 1947, Mapes informed the market administrator’s 
auditor that the butter records had not yet been set up, but at the end 
of the month records for the first thirteen days of January appeared. 
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What these records were based on does not appear and no explanation 
was offered the auditor. It is now argued by petitioner that it perhaps 
had daily records from which the butter records would be supplied 
for those thirteen days. At the end of January, petitioner’s records 
showed a closing inventory for the month of 11,525 pounds of cream 
with 5,835.34 pounds of butterfat, yet the opening inventory for Feb- 
ruary showed only 3,776 pounds of cream and 1,622.54 pounds of 
butterfat. When the auditor called this to the attention of petitioner’s 
plant superintendent no explanation was offered but the superin- 
tendent stated that that might have something to do with the fact that 
he had about 2,500 pounds more butter in the icebox than showed on 
the inventory. 

We are of the opinion that the irregularities shown were sufficient 
to raise a reasonable doubt on the part of the market administrator 
as to the veracity of petitioner’s records. In the absence of a reason- 
able explanation to the market administrator or at the hearing, we 
cannot say that the market administrator’s decision was arbitrary or 


capricious. 
III 


Petitioner argues that the Marketing Agreement Act does not au- 
thorize the assumption by the market administrator of power to refuse 
to accept petitioner’s records as a basis of classification of its producer 
milk. The provision in the order requiring a handler to prove to the 
satisfaction of the market administrator that his milk should be classi- 
fied other than in the highest utilization has frequently been before 
the Judicial Officer and the Courts and has been held to be valid. 
United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) ; 
Bailey Farms Dairy Co. et al. v. Jones, 61 F. Supp. 209 (1945) ; 
Waddington Milk Co., Ine. v. Wickard, 140 F. (2d) 97 (C. C. A. 2d, 
1944). 

While the market administrator’s decision cannot be arbitrary or 
capricious, he has the authority to make the decision. It is a necessary 
function in the administration of an order. 


IV 


Petitioner also contends that there is no authority in the Agricul- 
tural Marketing Agreement Act for Section 941.4 (c) of Order 41, 
as amended effective July 1, 1941, and as amended effective September 
1, 1946, which provides that milk received from producers shall be 
classified as Class I milk unless the handler who receives such milk 
proves to the market administrator that such milk should be classified 
in another class. The argument seems to be that there is nothing in 
section 608¢ (5) of the act which permits the inclusion of a provision 
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in an order giving the market administrator power to determine what 
records or proof shall be necessary to establish classification of milk. 
The provisions of the order here attacked and similar provisions in 
other orders have been upheld in many cases. The reasonableness and 
necessity of such a provision has been repeatedly recognized. United 
States v. Ridgeland Creamery Co., supra; Bailey Farms Dairy Co. et al. 
v. Jones, supra; Waddington Milk Co., Inc. v. Wickard, supra; In re 
Lemont Dairy Company, 4 A. D. 913 (1945) ; and many other cases, 
If the decision of the market administrator is arbitrary or capricious, 
a remedy therefor is provided by the act. 


V 


Petitioner also argues that there is no justification in law or equity 
for what it calls a retroactive ruling of the market administrator. Of 
course, any audit of the records and verification of the reports must 
be made after the plant’s operations occur and the records and reports 
are made. The determination of the sufficiency of the records neces- 
sarily being made after the records are made could not be considered 
unlawfully retroactive. We assume that petitioner’s argument is that 
the market administrator in his letter to petitioner of November 1, 
1946, established stricter rules as to what records were required than he 
had theretofore deemed necessary for verification, and made such 
requirements applicable to past periods. As we read the market 
administrator’s letter, it does not indicate a change in record require- 
ments but states a determination that, because of lack of adequate 
records, the milk referred to therein would, beginning with the April 
delivery period, be considered as unaccounted for milk. While 
Kramer testified, as pointed out in petitioner’s briefs, that the motto of 
the market administrator’s office was “More and better records,” he 
further stated that before any action was taken against a handler he 
was advised of the additional data required and given a chance to 
comply with the new requirements. We are of the opinion that there 
was no unlawful retroactivity in the action taken by the market 
administrator. 


VI 


Petitioner, in its briefs, has advanced the further argument that it 
was not required under the order to keep daily records. It is true 
the reports to the market administrator were on a monthly basis, but 
it is shown by the testimony in the record that daily records of the 
handler’s transactions are necessary for a verification of the monthly 
reports. Without daily records an attempt to verify the reported 
utilization would be futile. Moreover, in this case, petitioner did 
keep some daily records and it was not only the lack of records but the 
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irregularities in the records that were kept that created doubt as to 
the accuracy of the claimed utilization. 

Petitioner also argues that since it was not allowed its claimed 
utilization of manufactured milk at some of its manufacturing plants, 
such plants should be considered as plants where no manufacturing 
was done and the milk should be classified under the order as having 
been transferred to a non-manufacturing plant. The failure to keep 
records from which the utilization of milk could be verified did not 
establish the fact that no manufacturing was done at the plant. That 
some manufacturing was done there is not disputed, but the milk so 
manufactured not being properly accounted for, the market adminis- 
trator had no option under the order but to classify it as Class I milk. 

In view of the foregoing the relief requested by petitioner should 
be denied. 

ORDER 


The relief requested by the petitioner is denied and the petition is 
dismissed. 


(No. 2241) 


In re Ipgau Farms Dairy Propucts, Inc. anp Ipgeau Farms, Inc. 
AMA Doc. No. 27-85. Decided October 20, 1949. 


Transaction of Sale of Milk Not Subject to Order No. 27—Literal Interpretation 
of Order Not Warranted in Light of Its Intent and Purpose 


Where petitioners sold frozen homogenized milk to the War Shipping Admin- 
istration for use of the armed forces returned from the European theater 
at the termination of the recent war, the frozen milk having been delivered in 
tins to the docks at New York and loaded on the ships, and the market ad- 
ministrator billed petitioners for payment to the producer-settlement fund 
established under Order No. 27 in connection with milk delivered to a pur- 
chaser in the New York Metropolitan Marketing Area, upon complaint by 
petitioners of the action by the market administrator, the Judicial Officer 
held that while the literal language of the Order would bring within its 
scope the transaction involved herein, the language of the Order should be 
interpreted in the light of its real intent and purpose, and concluded that 
the transaction of the petitioners seem to be completely outside the Order 
and, therefore, the petitioners should be relieved from the payment obligation 
imposed upon them by the market administrator. 


Statutes—Construction and Interpretation—Meaning of Order Not Derived 
From Its Literal Interpretation 


Where petitioners had no connection whatsoever with the distribution of milk or 
milk products in the marketing area, petitioners’ plant and sources were not 
approved by any health authority for the marketing area, the Department 
of Health of the City of New York asserted no jurisdiction over petitioners’ 
milk, it is concluded that the transactions involved herein do not meet the 
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meaning of the language of the Order as qualified by the purpose of the 
provisions thereof. 
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Dolan and Dolan, of Newton, New Jersey, for petitioners. Messrs. Julius 0. 
Krause and John G. Liebert for Production and Marketing Administration. 
Mr. Glen J. Gifford, Presiding Officer. t 
Decision by Thomas J. Flavin, Judicial Officer ? 
PRELIMINARY STATEMENT 0 
This is a proceeding under Section 8c (15) (A) of the Agricultural | 
Adjustment Act (1933), as amended and as reenacted and amended by : 
the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 : 
et seg.). The petitioners are New Jersey corporations dealing in milk 
and milk products, and their operations are interrelated. They filed a : 
joint petition complaining of certain actions of C. J. Blanford, market g 
administrator for Order No. 27 as amended regulating the handling of i 
milk in the New York metropolitan marketing area. Petitioners sold . 
frozen homogenized milk to the War Shipping Administration for use ip 
of the armed forces returning from the European Theater at the termi- . 
nation of the recent war. Some of this milk was moved from New in 
Jersey through the City of New York and loaded upon ships docked ty 
at piers in or abutting the City of New York. Under section 927.8 (e) | , 
of the order effective August 1, 1945, and section 927.9 (h) effective in 
October 1, 1946, the market administrator billed petitioner Ideal ws 
Farms Dairy Products, Inc., for $32,708.66 and petitioner Ideal Farms, | 4, 
Inc., for $1,159.01. In general, these provisions call for payment to | ,, 
the producer-settlement fund established by the order in connection | ;, 
with milk, cream and some other fluid products of milk originating at | ¢, 
a “non-pool” plant and received at a plant in, or delivered to a pur- | ,, 
chaser in, the marketing area. = 
An answer to the petition was filed by the Production and Market- [ 4), 
ing Administration, United States Department of Agriculture. A | ;, 
hearing upon the petition was held in New York, New York, in 
August 1948 before Glen J. Gifford, Presiding Officer. Following | 4 
the hearing the parties filed briefs. The presiding officer issued his | 4, 
report on October 29, 1948, recommending that the relief requested | 5_ 
by petitioners be denied and the petition dismissed. Exceptions to | yj, 
the report were filed by petitioners and oral argument was held before | p, 
me in New York, New York, on March 8, 1949. pl. 
FINDINGS OF FACT : 
1. Ideal Farms Dairy Products, Inc., is a corporation organized 
under the laws of the State of New Jersey and has its principal office pe 
at Washington, New Jersey, where it maintains and operates a plant | ;,. 






with facilities for pasteurizing, homogenizing, and packaging milk 
in paper containers. 






8 A.D. 


of the 


ius OC, 
ration. 


tural 
ed by 
. 601 
milk 
led a 
arket 
ng of 
; sold 
Tr use 
2rmi- 
New 
wcked 
8 (e) 
ctive 
[deal 
rms, 
nt to 
stion 
ig at 
pur- 


‘ket- 

A 
, In 
ving 
his 
sted 
s to 
fore 


ized. 
ffice 
lant 
nilk 


8A. D. IDEAL FARMS DAIRY PRODUCTS, INC. 1121 


2. Ideal Farms, Inc., is a corporation organized under the laws of 
the State of New Jersey and has its office and principal place of 
business at 960 Belmont Avenue, North Haledon, New Jersey, and at 
that location has a plant equipped for the pasteurization, homogeni- 
zation, and packing of milk in both paper and tin containers. 

8. Mr. Jacob Tanis is president of both corporations and members 
of his family constitute the directors of both corporations. 

4. Mr. Peter DeHaan, general manager of Ideal Farms, Inc., made 
arrangements to participate in the War Shipping Administration 
program of supplying the armed forces with frozen homogenized milk 
to be used by troops returning to the United States from the Euro- 
pean war zone at the termination of World War II. No formal con- 
tract was entered into between Ideal Farms, Inc., and the War 
Shipping Administration to deliver any specific quantity of milk at 
any stated time, but it was arranged that Ideal Farms, Inc., would 
maintain a stockpile of frozen homogenized milk from which it would 
make delivery to the War Shipping Administration at a place desig- 
nated upon receipt of an order for delivery. The petitioners accord- 
ingly maintained a stockpile of such milk in cold storage warehouses 
in New Jersey. From time to time frozen milk from this stockpile 
was taken by petitioners’ trucks to piers in New Jersey and piers either 
in or abutting New York City where it was loaded upon ships. At 
various times some of the milk in the stockpile was also sold direct to 
the Army and Navy pursuant to 30-day contracts and some was sold 
to other purchasers. Some frozen milk other than that maintained 
in the stockpile was purchased by petitioners in packaged and frozen 
form from dealers in Detroit, Michigan, and St. Paul, Minnesota, and 
sold by petitioners to the War Shipping Administration. The only 
milk in controversy here is milk packaged by petitioners, frozen in 
the New Jersey warehouses, and then trucked to the City of New York 
for loading upon the ships. 

5. The frozen homogenized milk in controversy was handled by 
the petitioners as follows. Ideal Farms, Inc., would package some 
fluid homogenized milk at its plant in North Haledon, New Jersey, in 
5-gallon tins and send it to a licensed cold storage warehouse in New 
Jersey where it was frozen and held in storage. Ideal Farms Dairy 
Products, Inc., would package milk at its Washington, New Jersey, 
plant in paper containers ranging in size from one-half pint to one 
quart and this packaged milk was sent to public cold storage ware- 
houses in New Jersey where it was frozen and held for the account 

of Ideal Farms, Inc., or other persons. The milk so handled by both 
petitioners was owned by petitioner Ideal Farms, Inc., from the time 
it was delivered to the warehouses. 

6. The frozen homogenized milk purchased by War Shipping Ad- 
ministration was delivered by petitioners upon receipt of telephone 
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orders confirmed by mail on the following day. The orders would be 
for the delivery of a specific quantity of milk to a particular ship 
located at a pier. Upon receipt of an order, the milk would be re- 
moved from storage, placed on trucks and moved from the State of 
New Jersey through the City of New York to the location of the ship 
by Ideal Farms, Inc. Upon arrival at the pier, the milk was removed 
from the trucks directly into swings or was carried up the gangplank. 
Each order was made out to be delivered shipside to the ship for which 
it was intended. The truck driver in unloading the milk would assist 
in moving it to the rear of the truck and from that point on the phys- 
ical movement of the milk from the trucks was done by stevedores or 
someone else not in the employ of the petitioners. After the milk 
was placed aboard the ship, it was stored in specially-constructed re- 
frigerator compartments and the truck driver was given a receipt for 
the delivery of the milk which was signed either by the chief steward 
of the ship, the captain, or the storekeeper. The ships to which the 
milk in controversy was delivered were transports which were owned 
by the War Shipping Administration and operated by the pre-war 
owners for the War Shipping Administration. Petitioners supplied 
the frozen milk over the period August 1, 1945-June 30, 1947, and 
during the latter part of the program were the sole supplier of this 
kind of milk to the War Shipping Administration. 

7. As a general rule, the refrigerated compartment containing the 
milk would be sealed and the compartment would not be opened until 
the ship had arrived in a European port and the troops loaded to be 
returned to the United States. According to testimony at the hearing, 
there were some instances when ships going from the United States to 
a European port would take a few replacement troops in which case 
these troops going over were supplied from frozen milk. Whether 
this was done with any of the frozen milk supplied by petitioners 
is not clear. 

8. Before the milk was consumed by the troops aboard the ships, 
the frozen milk would be taken from storage, placed upon a table 
where air would be circulated by fans through the packages for periods 
from four to seven hours. This action restored the milk to a liquid 
state in its original containers. The troops would then be served the 
milk as fluid milk. , 

9. Prior to the operations involved in this proceeding, neither of the 
petitioners had disposed of any milk or milk products in the marketing 
area as defined in the order. Their operations had been confined ex- 
clusively to northern New Jersey. The cases containing the frozen 
milk in issue here were marked “United States Army.” This milk 
was never under any supervision or regulation by the Department of 
Health of the City of New York. 
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10. On July 11, 1947, the market administrator of the order re- 
quested each of the petitioners to file reports covering the milk 
shipped into the New York metropolitan area during the period 
between August 1, 1945, through June 30, 1947. Neither of the peti- 
tioners complied with this request and as a result the market ad- 
ministrator caused an audit to be made of the books and records 
of each of the petitioners to determine for himself what kind of 
reports should have been filed. Before the market administrator 
caused such audit to be made, Mr. Jacob Tanis, president of Ideal 
Farms, Inc., by letter dated August 12, 1947, gave permission to the 
market administrator to conduct an audit of the books and records 
of Ideal Farms, Inc., and by letter dated August 12, 1947, Mr. Peter 
DeHaan gave similar permission to conduct an audit of the books 
and records of the Ideal Farms Dairy Products, Inc. Pursuant to the 
information disclosed by these audits, the market administrator de- 
termined that petitioner, Ideal Farms Dairy Products, Inc., was 
indebted to the producer-settlement fund provided in the order in the 
amount of $32,708.66 and that Ideal Farms, Inc., was indebted to 
said producer-settlement fund in the sum of $1,159.01. The peti- 
tioners were billed by the market administrator for the respective 
amount due from each but neither of these bills have been paid. There 
is no dispute as to the quantities of milk delivered, the names of the 
ships involved and their locations at the time of delivery, or the cor- 
rectness of the amounts billed. 

11. The market administrator administering the order was not 
informed of the particular manner in which the petitioners were sell- 
ing and delivering milk to the War Shipping Administration. How- 
ever, the market administrator also acted as the administrator for 
War Food Order No. 79 in the general area of New York and New 
Jersey. The president of both petitioners, Mr. Jacob Tanis, was a 
member of an advisory committee to assist in the administration of 
War Food Order No. 79 and at one of its meetings he did request 
that petitioners’ quota be revised so that they would be able to receive 
more milk with which to supply their customers and he stated that 
petitioners needed milk to supply the War Shipping Administration 
orders for frozen homogenized milk. 

12. The pertinent provisions of Order No. 27 as amended are: 

“927.1 ‘New York metropolitan milk marketing area’ means the City of New 


York, the counties of Nassau, Suffolk (except Fisher’s Island), and Westchester, 
all in the State of New York, and is hereinafter called the ‘marketing area.’” 


The provisions prescribing the payments protested are found in sec- 
tion 927.8 (e) effective August 1, 1945, to October 1, 1946, and section 
927.9 (h) effective October 1, 1946, and thereafter. The provisions of 
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both sections are the same insofar as they relate to the present con- 
troversy. Section 927.9 (h) is quoted as follows: 

“927.9 (h) (1) Payment shall be made by handlers to producers, through the 
producer-settlement fund, for milk, cultured or flavored milk drinks, cream, 
plain condensed milk, or skim milk, which milk and milk product meets each of 
the following provisions: (i) it was derived from milk received at some plant 
from dairy farmers (other than the handler operating such plant) who are not 
producers; (ii) it was received at a plant in, or delivered to a purchaser in the 
marketing area, or was received at a pool plant outside the marketing area and 
assigned either to shipments to the marketing area of milk, cultured or flavored 
milk drinks, cream, plain condensed milk, or skim milk, or to plant loss; and 
(iii) the milk or milk equivalent of the butterfat is classified as Class I-A, Class 
II—A, or Class II-B, or the skim milk is classified as Class V-A. * * * 

“(3) Payment for any milk or milk product pursuant to this paragraph shall 
be made only once and shall be made by the appropriate handler as set forth 
in the following provisions: (i) by the handler first receiving the milk or milk 
product at a pool plant outside the marketing area; (ii) by the handler operating 
the plant where the milk or milk product is first received in the marketing area 
if the milk or milk product is not received at a pool plant outside the marketing 
area; or (iii) by the handler operating the plant from which the milk or milk 
product was delivered to a purchaser in the marketing area if such milk or milk 
product is neither received at a pool plant outside the marketing area nor at a 
plant in the marketing area.” 

CONCLUSIONS 


Petitioners resist the action of the market administrator on a num- 
ber of grounds. They say that neither petitioner is a “handler” under 
the order, that the frozen homogenized milk was not “milk” within 
the meaning of the provisions applied, that the milk was not delivered 
within the marketing area, that the milk was not intended for use in 
the marketing area and was without the scope of the order, that if the 
order applies to the transactions in question, it is invalid and uncon- 
stitutional and that, in any event, liability under the order for the 
payments assessed against petitioners is upon the freezing warehouses. 
Petitioners also argue against the payments upon grounds described as 
“equitable.” Respondent contends that petitioners are “handlers”, 
that the frozen milk was “milk” and that this milk was “delivered to a 
purchaser in the marketing area” as covered by section 927.8 (e) and 
section 927.9 (h). Much of the hearing and argument concerned 
somewhat technical issues bearing on these two latter points. 

In proceedings such as this involving interpretations of order pro- 
visions, we have always attempted to give important place to the spirit 
and purpose of the order provisions and, on a number of occasions, 
have decided against handlers relying only upon a strict, literal read- 
ing of the language used in an order. Recent examples are (1) Jn re 
Whiting Milk Company, 7 A. D. 511 (1948), where we held that the 
words “made into butter” in an order meant not only “made into but- 
ter” but also “disposed of as butter”, and (2) Zn re Dairymen’s League 
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Cooperative Association, Inc., 5 A. D. 143, 162 (1946), where we held 
that “delivered * * * toa purchaser” in “outside” territory also 
connoted “for use” in that territory. A sense of justice dictates that 
this philosophy of interpretation should not be overlooked or com- 
pletely discarded from consideration where it might operate to benefit 
the handler. At any rate, we think it our duty in formulating this 
decision to go beyond the mere ascertainment of the dictionary mean- 
ings of the terms used in the order and the application of these mean- 
ings to the facts, without reference to the context, background or pur- 
pose of the order provisions. 

Here we have a situation where petitioners have no connection what- 
soever with the distribution of milk or milk products in the marketing 
area other than the transactions in issue, petitioners’ plants and sources 
of milk are not approved by any health authority for the marketing 
area, the Department of Health of the City of New York asserted no 
jurisdiction over the milk in question, and the milk was entirely for 
use outside the marketing area. 

Under the circumstances, we think it appropriate to look for guid- 
ance to the history and purposes of the applicable provisions of the 
order. Prior to the adoption of section 927.8 (e) effective August 1, 
1945, all milk received at plants approved by a health authority for the 
marketing area was priced and pooled. There were no compensatory 
payments such as those prescribed by section 927.8 (e). The frozen 
homogenized milk in issue would not have been subject to the order 
in any way. The compensatory payments prescribed by section 927.8 
(e), and later on section 927.9 (h), came about as the result of limiting 
the pricing and pooling of milk to milk received at “pool” plants, that 
is, plants constituting the normal or regular supply of milk for the 
marketing area. It was apparent that approved milk from non-pool 
plants might come into the marketing area and the compensatory pay- 
ments were directed at such milk and also fluid milk products such as 
cream, plain condensed milk, etc., required by the health authorities 
to be made from approved milk. In addition, the compensatory pay- 
ments seem intended to reach the problem of “bootleg” milk, that is, 
milk without health authority approval brought into the marketing 
area in violation of health regulations. As we observed in a very re- 
cent decision, Jn re Babylon Milk and Cream Company, 8 A. D. 1083 
(1949), which contained an exhaustive review of the promulgation 
history of the compensatory payment provisions, the entire structure 
of the order is reared upon the existence of health authority require- 
ments. No compensatory payments, for example, are prescribed for 
products not required to be made from milk from sources approved by 
the health authorities. As we have noted above, the frozen homogen- 
ized milk in issue was not subject to regulation by the Department of 
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Health of the City of New York. To make the point more clearly, 
the transactions of petitioners seem to be completely outside the field 
“protected” by health regulations for the marketing area and conse- 
quently “protected” by the compensatory payment provisions for pro- 
ducers or “pool” plants. 

We cannot find in the promulgation history any specific intent as 
to the facts at hand in connection with the words “delivered to a pur- 
chaser in the marketing area.” The objectives of the payment pro- 
visions seem to be equalization of the cost of milk distributed in the 
marketing area as between “pool” milk and “non-pool” milk and 
remedial action for the displacement of “producer” or “pool” milk in 
the “protected” price classifications by “non-pool” milk in the market- 
ing area. Throughout the promulgation proceedings, general terms 
such as “New York market”, “marketing area”, etc., were used. The 
words “shipped to, or received in, the marketing area” were employed 
in the definition of “handler,” section 927.1 (g) (2). In sections 927.8 
(e) and later 927.9 (h) (1) (ii), the provisions that prescribe the com- 
pensatory payments, the scope is narrowed down to milk, cream, etc., 
which “* * * was received at a plant in, or delivered to a purchaser 
in the marketing area. * * *” Plants are normally points of dis- 
tribution and the choice of “received at a plant” as the primary cover- 
age indicates to us that “delivered to a purchaser” was added to include 
cases where a receiver for distribution in the marketing area did not 
havea plant. In other words, the general purposes of the provisions, 
in our opinion, were to require the payments where milk was received 
in the marketing area for distribution in whole or in part in the market- 
ing area or at the most under conditions where it was available for such 
distribution. The frozen homogenized milk of petitioners in issue 
here was not available for distribution in whole or in part in the 
marketing area in any sense other than for loading upon the ships. 

In summary then, we do not believe that the transactions of peti- 
tioners under consideration meet the meanings of the applicable order 
language as qualified by the purposes or policy of the provisions. It 
may be true that these transactions meet the literal, dictionary mean- 
ings of the words and we can hardly quarrel with the market adminis- 
trator for applying the order the way it reads. However, since in 
8c (15) (A) proceedings we have expanded, and expect to continue to 
expand, the literal language of orders to reach what is the real intent, 
we cannot refuse to contract or direct the generality of literal language 
where we are convinced that such contraction or specific direction rep- 
resents the real intent. Sutherland, Statutory Construction (Horack, 
3d ed. 1943) § 6006, gives many examples of delimitation of general 
statutory language by the courts. Recently too, we have been re- 
minded by the Supreme Court in Markham v. Cabell, 326 U. S. 404, 
409, (1945), as follows: 
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“The policy as well as the letter of the law is a guide to decision. 
Resort to the policy of a law may be had to ameliorate its seeming 
harshness or to qualify its apparent absolutes as Holy Trinity Church 
y. United States, 143 U. S. 457, 12 S. Ct. 511, 36 L. Ed. 226, illustrates.” 


ORDER 


In view of the foregoing, the relief requested by the petition is 
granted. Petitioners are relieved of the obligation in issue imposed 
by the market administrator. . 

Copies hereof shall be served upon the parties and the market admin- 
istrator by registered mail or in person. 


(No. 2242) 


In re Vera DaRBYsHIRE, D. B. A. Mouurrie SerUM Disrriputors, Movut- 
TRIE, GEoRGIA, AND THE Fostorta Serum Company, Fostoria, 
Onto. BAI Doc. Nos. 361-8 and 361-9. Decided October 10, 
1949. 


Order of Control Agency Deleting Petitioner’s Name from List of Wholesalers 
Set Aside 


The order of the control agency, administering BAI Order No. 361 issued under 
the act, deleting petitioner’s name from the list of wholesalers to whom virus 
and serum may be sold at wholesale prices is disapproved and set aside as 
invalid on the ground that there was no sale or transfer of Moultrie Serum 
Distributors from petitioner Darbyshire to Ansley, which would support the 
deletion of Moultrie as a wholesale handler pursuant to section 131.206 of 
the rules and regulations of the control agency, and the petition of Fostoria 
Serum Company is dismissed as there was no showing that petitioner 
Fostoria had any vested rights or interests in the affairs of Moultrie, the 
relationship being solely one of buyer and seller.* 


Intent to Pass Title as Essential to Completion of Sale 


While delivery of goods with the intent to pass title is essential to the perfection 
of a sale, delivery thereof is largely a question of intention of the parties.* 


Relinquishment of Control and Dominion Over Property as Essential to 
Completion of Sale 


Before a sale of personalty is completed, the vendor must have completely relin- 
quished all contro] and dominion over the property sold.* 


Intention as Essential to Pass Title to Personalty 


In the absence of intention to pass title, the mere execution of a bill of sale does 
not pass title or complete a sale, nor does a mere manual delivery of the deed 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 


863310—50—5 
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or bill of sale by the grantor to the grantee constitute delivery of title in 
the absence of an intention to do so.* 


Recordation of Bill of Sale Not Conclusive Evidence of Its Delivery— 
Recordation As Raising Presumption of Delivery 


The recordation of a bill of sale is not conclusive evidence of its delivery but 
merely raises a presumption of delivery which is rebuttable.* 


Recordaton of Bill of Sale in Georgia Not Constructive or Implied Notice— 
Effect of Recordation of Bill of Sale Under Georgia Law of Sales 


The section of the Georgia Code dealing with the execution of bills of sale to 
personalty and the recording thereof provides that recordation of a bill of 
sale to personalty is permissive and not compulsory and is not constructive 
or implied notice to anyone.* 

Messrs. Frederic J. Ball and Vernon C. Kohthaas of Pierson and Ball, Washing- 
ton, D. C., Mr. Hoyt H. Whelchel, Moultrie, Georgia, and Mr. James V. Ford, 
Fostoria, Ohio, for petitioners. Messrs. John G. Liebert and John Regan 
and Miss Marion E. Poole for Bureau of Animal Industry. Mr. Glen J. 
Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Act of August 24, 1935, 49 Stat. 781, 
7 U.S. C. Chapter 30, regulating the handling of anti-hog-cholera 
serum and hog-cholera virus. The act adopts certain provisions of 
the Agricultural Adjustment Act (1933), as amended and as reenacted 
and amended by the Agricultural Marketing Agreement Act of 1937 
(7 U. S. C. 601 et seg.). The provisions adopted include section 8¢ 
(15) (A) of the latter act. Petitioners complain of the action of the 
Control Agency administering BAI Order No. 361 issued under the 
act in deleting petitioner Vera Darbyshire, doing business as Moultrie 
Serum Distributors, from the list of wholesalers to whom virus and 
serum may be sold at wholesale prices. Petitioner Vera Darbyshire 
also filed an application for interim relief, pending a hearing and a 
decision upon the merits, which was granted on May 23, 1949 (8 A. D. 
505). The Bureau of Animal Industry filed an answer to the 
petitions. 

Pursuant to notice a hearing upon the petitions was held before 
Glen J. Gifford, Presiding Officer, in Washington, D. C., on May 27, 
1949. By agreement, both petitions were consolidated for hearing. 
Petitioner Vera Darbyshire was represented by Frederic J. Ball and 
Vernon C. Kohlhaas of Pierson and Ball, Washington, D. C., and Hoyt 
H. Whelchel of Moultrie, Georgia. Petitioner Fostoria was repre- 
sented by James Ford, Fostoria, Ohio. Respondent was represented 
by John G. Liebert and Marion E. Poole, Office of the Solicitor, United 
States Department of Agriculture. Following the hearing the parties 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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filed briefs. Thereafter, the presiding officer issued his report recom- 
mending (1) that Fostoria’s petition be dismissed for lack of justici- 
able interest in the controversy and (2) that Vera Darbyshire’s peti- 
tion be granted. Respondent filed some exceptions to the language 
used in the presiding officer’s recommended findings but did not oppose 
the recommended conclusion that the petition be granted as to Vera 
Darbyshire. 

As is seen from the Findings of Fact below, the Control Agency for 
the administration of the order deleted Mrs. Darbyshire’s name from 
the list of those entitled to purchase virus and serum as wholesalers. 
This was done pursuant to rules and regulations on the basis of in- 
formation that Mrs. Darbyshire had sold the business to her son-in- 
law, Campbell Wallace Ansley, Jr. The hearing and briefs filed per- 
suaded the presiding officer that, under the applicable law, there was 
no passing of title or completion of a sale of the business to Ansley. 
No exceptions to this view of the presiding officer have been filed. 
Other questions raised by petitioners were discussed and passed upon 
such as the validity of the Control Agency’s procedures, the rules 
and regulations, etc. We have considered it unnecessary to go into 
these questions in view of the disposition of the case upon the ground 
that there was no completed transfer of the business to Ansley. 


FINDINGS OF FACT 


1. Petitioner, the Fostoria Serum Company, is a corporation or- 
ganized under the laws of the State of Ohio with its principal place of 
business in Fostoria, Ohio. It produces and sells hog-cholera virus 
and anti-hog-cholera serum. One of its customers is petitioner Vera 
Darbyshire. 

2. Petitioner Vera Darbyshire, doing business as Moultrie Serum 
Distributors, acquired the business from her husband in July 1944 
and since that time has engaged as a wholesaler in the handling of 
anti-hog-cholera serum and hog-cholera virus in interstate commerce 
through the making of sales to approximately 160 dealers in Georgia, 
Alabama, North Carolina, South Carolina, and Virginia. Moultrie 
Serum Distributors, being subject to BAI Order No. 361 issued under 
the act, was listed as a wholesaler by the Control Agency administering 
the order. 

3. C. W. Ansley, Jr., is the son-in-law of Mrs. Darbyshire and, upon 
his return from service in the armed forces of the United States, 
was employed as general manager of the business of Moultrie Serum 
Distributors in September 1947. The Ansleys and their small child 
lived in the home of Dr. and Mrs. Darbyshire. In December 1948, 
Mrs. Darbyshire discussed with Ansley the matter of his purchase of 
the business of Moultrie. Mrs. Darbyshire knew that if she sold the 
business to Ansley she would be subject to deletion from the classifica- 
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tion of wholesaler by the Control Agency pursuant to its rules and 
regulations, and Ansley knew that if he acquired the business he could 
not operate it as wholesaler unles he was listed by the Control Agency. 
Accordingly, Ansley prepared and filed an application requesting that 
he be classified as a wholesaler. This application was mailed to the 
respondent on or about January 4, 1949, and was received by the re- 
spondent on January 6, 1949. Attached to said application was a 
letter addressed to the Control Agency and signed by Mrs. Darby- 
shire in which she requested the Control Agency to delete her as a 
wholesaler subject to the following conditions: 

“Provided, the enclosed application of Mr. Campbell W. Ansley, Jr., is ap- 
proved as a wholesaler of Anti-Hog Cholera Serum and Hog Cholera Virus. I 
wish to sell my firm, Moultrie Serum Distributors, to Mr. Ansley who will con- 
tinue doing business under this firm name at the same location and with the 
same facilities as at present, if his application is approved. This request for de- 
letion is made only under the above circumstances. 

“Your cooperation in handling this matter as soon as possible will be greatly 
appreciated so that we can complete the sale and transfer here.” 

4. On January 13, 1949, Mrs. Darbyshire executed to Ansley a bill 
of sale to the property of Moultrie as set out in the inventory attached 
thereto. The bill of sale was acknowledged before a notary public and 
was dated as of January 1, 1949. The granting clause of the bill of 
sale reads as follows: 

“TI hereby grant, bargain and sell to Campbell Wallace Ansley, Jr., the follow- 
ing described property, to-wit: Inventory of stocks and supplies and accounts of 
the business which I have been operating as Moultrie Serum Distributors as 
shown by the attached documents to be absolute and in fee simple. 

“I warrant the title of said property to him.” 

The bill of sale was delivered to Ansley immediately after its execu- 
tion and he in turn took it to the Clerk’s office of the Superior Court of 
Colquitt County, Georgia, where the parties reside, and caused it to be 
recorded. That Superior Court Clerk was duly authorized to accept 
and record the bill of sale. 

5. Pending the approval of Ansley as a wholesale handler by the 
Control Agency, a special account was set up in the Moultrie National 
Bank of Moultrie, Georgia, and all moneys received after January 1, 
1949, were deposited to this account, and all bills paid after January 
1, 1949, were paid out of this account. It was understood that if 
Ansley’s application to become a wholesale handler was approved, the 
special bank account should become the property of Ansley, and if 
it was not approved it was to remain the property of Mrs. Darbyshire. 

6. In the early part of February 1949, petitioner received a Show 
Cause Order dated February 2, 1949, from the Control Agency requir- 
ing her to appear at a meeting of the Control Agency in Kansas 
City, Missouri, and show cause why Moultrie should not be deleted 
as a wholesale distributor. The Show Cause notice contained five 
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specifications lettered (a), (b), (c), (d), and (e). No decisions were 
made with respect to specifications (a), (b), (c), and (d). Specifi- 
cation (e) reads as follows: 

“The Moultrie Serum Distributors appear to be so operated as to merge in 
one business enterprise classes of buyers established by and pursuant to the 
Marketing Order as wholesalers, dealers and customers in that, while the Moultrie 
Serum Distributors is nominally owned by Mrs. Vera Darbyshire it is operated 
under the direction and control of Dr. G. Darbyshire at an establishment owned 
by him, and who is in some respects a dealer and in other respects a consumer.” 
Pursuant to the notice to show cause, Mrs. Darbyshire, Ansley and Mr. 
Welchel, attorney for Mrs. Darbyshire, appeared before the Control 
Agency in Kansas City, Missouri, to answer the notice to show cause. 
The question of ownership of Moultrie did arise and Mrs. Darbyshire 
filed an affidavit stating, in substance, that she was the sole owner of 
Moultrie and that she controlled its operations. It was not dis- 
closed at said hearing that the bill of sale mentioned herein had been 
executed, delivered and recorded. This was not done because neither 
Mrs. Darbyshire nor her attorney thought that the notice to show 
cause raised the question of the sale to Ansley. No action was taken 
by the Control Agency at that time with reference to the hearing on 
the notice to show cause. 

7. On February 26, 1949, the Control Agency received a report from 
Dun & Bradstreet, Inc., stating that Moultrie Serum Distributors was 
“sold to C. W. Ansley and will be found recorded.” This was the first 
knowledge that the Control Agency had regarding the execution and 
recording of the bill of sale. Upon receipt of the notice from Dun & 
Bradstreet, Inc., the Control Agency caused an investigation to be 
made through the Bureau of Animal Industry, United States Depart- 
ment of Agriculture, and after such investigation it was confirmed that 
the bill of sale had been executed and recorded. 

8. At its April meeting (April 1949), a certified copy of the bill of 
sale was submitted to the Control Agency, which unanimously ap- 
proved the deletion of Moultrie from the list of wholesale handlers. 
This action of the Control Agency was taken pursuant to section 
131.206 of the rules governing the administration of the order which 
provides that “any person who has been classified as a wholesaler may 
be deleted from the list of handlers and lose such classification of 
wholesaler if at any time such person (b) sells or transfers to any 
other person the business of his wholesale establishment.” 

9. Upon receipt of the notice to show cause, Mrs. Darbyshire con- 
ferred with her attorney in reference thereto. At said conference 
inquiry was made of the attorney as to what effect the execution and 
recording of the bill of sale would have in the matter. He advised 
her that unless she intended to part with the title and Ansley in- 
tended to receive title, that there was no completed sale. The attorney 
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based this opinion upon the statute referring to the recording of deeds 
and bills of sale to personalty, which section of the Georgia statute 
reads as follows: 

“29-413. (4208) Deeds and bills of sale to personalty ; record of —Absolute deeds 
and bills of sale to personalty may be recorded in the office of the Clerk of the 
superior court of the county where the maker resides. Such record, being permis- 
sive and not compulsory, is not constructive or implied notice to any one; it is 
otherwise where the law requires the record to be made, and it is properly made 
(Act 1819, Cobb, 168. Acts 1855-6, p. 142.)” 

10. The record does not show that the petitioner Fostoria had any 
vested rights or interests in the affairs of Moultrie, the relationship 
being solely as buyer and seller. There is no contract between them in 
the record and their relationship is such that at any time Moultrie could 
cease buying of Fostoria or Fostoria could quit selling to Moultrie. 


CONCLUSIONS 


It is the law that delivery of goods with intent to pass title is essen- 
tial to the perfection of a sale; that delivery thereof is largely a ques- 
tion of intention of the parties. 96-107 (4125) Georgia Code Anno- 
tated; Fleming v. The State, 106 Ga. 359, 361; Poplin v. Brown, 205 S. 
W. 411 (Mo. 1918) ; Willingham v. Smith, 151 Ga. 102, 106 S. E. 117; 
Home Insurance Company of New York v. Johnson, 181 Ga. 134, 182 
S. E. 41. Before a sale of personalty is completed, the vendor must 
have completely relinquished all control and dominion over the prop- 
erty sold. Fleming v. The State, supra; Home Insurance Company v. 
Johnson, supra. 

In the absence of intention to pass title, the mere execution of a bill 
of sale does not pass title or complete its sale. Wélingham v. Smith, 
supra; Blewett v. U.S., 10 Ct. Cl. 235 (1874) ; Thompson v. Euston, 16 
N. W. 542 (Minn. 1888) ; Poplin v. Brown, supra. Nor does the man- 
ual delivery of a deed or bill of sale by the grantor to the grantee con- 
stitute delivery of title in the absence of an intention to do so. 
Willingham v. Smith, supra; Poplin v. Brown, supra; Lacquement v. 
Bellamy, 253 S. W. 1073 (Mo. 1923). Nor is recordation of a bill of 
sale conclusive evidence of delivery. Due recordation merely raises 
a presumption of delivery which is rebuttable. Grice v. Grice, 197 
Ga. 686, 30 S. E. (2d) 183. Section 29-413 (4208) of the Georgia 
Code provides for the execution of bills of sale to personalty and the 
recording thereof. This section of the statutes of Georgia provides 
that recordation of a bill of sale to personalty is permissive and not 
compulsory and “is not constructive or implied notice to anyone.” 

In the instant proceeding, the respondent relies largely upon the 
execution, delivery and recording of the bill of sale from Mrs. Darby- 
shire to Ansley and contends that petitioner Moultrie is precluded 
from a hearing in reference to the intention of the parties as to when 
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the sale involved herein was to be completed. This being a Georgia 
contract it must be tested by the law of Georgia. The statute in 
reference to the execution and recording of bills of sale seems clearly 
to make the question of intent one of fact upon which proof could be 
submitted, thus the question of intent between the parties being sub- 
ject to proof, Mrs. Darbyshire was entitled to a hearing before it 
was adjudged that the sale was finally completed. The hearing has 
now been held and the record clearly shows that neither Mrs. Darby- 
shire nor Ansley intended title to pass or the sale to become final until 
the Control Agency had granted Ansley a wholesaler’s permit. 

It is finally concluded that there was no sale or transfer of Moultrie 
Serum Distributors from Mrs. Darbyshire to Ansley which would 
support the deletion of Moultrie from the list of wholesale handlers 
pursuant to section 131.206 of the rules and regulations of the Control 
Agency (9 CFR 131.206). 

There is no intent in this decision to adjudicate the question as to 
whether Mrs. Darbyshire was the bona-fide owner of Moultrie. The 
only question decided is whether there was a completed transfer to 
Ansley from Mrs. Darbyshire which would justify the Control 
Agency’s deletion of her name from the list of wholesalers. This we 
have answered in the negative. 


ORDER 


The petition of Vera Darbyshire, doing business as Moultrie Serum 
Distributors, is granted, namely that the order of the Control Agency 
deleting her from the list of wholesalers is disapproved and set aside 
as invalid. The petition of Fostoria Serum Company is dismissed. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2243) 


In re FE. K. Corriaan, pv. 8. A. E. K. Corrigan anp Company. P&S 
Doc. No. 1827. Decided October 3, 1949. 


Cease and Desist—Violation of Act 


Where the order of inquiry charged the respondent with wilful violations of 
various provisions of the act and the respondent at the hearing admitted the 
allegations of fact alleged in the order of inquiry and consented to a cease 
and desist order, which was recommended by the Livestock Branch, the 
respondent and his corporate successor are ordered to cease and desist from 
destroying their books, records, documents and papers, failing to show the 
names of clearees on their bonds and in annual reports, from listing and 
showing the individual dealer transactions of any person as the dealer 
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transactions of another, and from engaging in certain unfair and deceptive 
practices.* 


Mr. Elmer J. Scott for complainant. Messrs. Gross é Welch, of Omaha, Nebraska, 
for respondent. Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 e¢ seg.), hereinafter referred to 
as the act. The order of inquiry and notice of hearing, dated Febru- 
ary 4, 1949, charges the respondent with wilful violations of various 
provisions of the act and the regulations thereunder. The respondent 
filed an answer on March 4, 1949, in which he denied the violations 
alleged and explained the transactions referred to in the order of 
inquiry. An oral hearing was held in Omaha, Nebraska, on August 5, 
1949, at which Elmer J. Scott, attorney in the Office of the Solicitor, 
appeared for the Livestock Branch, Production and Marketing Ad- 
ministration, and Daniel J. Gross, attorney in the firm of Gross and 
Welch, Omaha, Nebraska, appeared for the respondent. At the hear- 
ing no formal evidence was received, but, as a result of conferences 
between the parties, the attorney for the respondent admitted the alle- 
gations of fact alleged in the order of inquiry and made a brief 
statement in the record explaining how the transactions alleged hap- 
pened. The attorney for the Livestock Branch agreed to recommend 
to the Judicial Officer the issuance of a cease and desist order. On 
February 16, 1949, after the order of inquiry had been filed and served, 
the respondent incorporated and reregistered as a corporation, and 
the respondent and some of his employees became the officers in the 


corporation. 
FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered 
with the Secretary of Agriculture pursuant to the provisions of the 
act, under the name of E. K. Corrigan and Company, as a market 
agency to buy livestock on commission, to furnish clearing services and 
as a dealer to buy and sell livestock on his own account at the Union 
Stock Yards, Omaha, Nebraska. 

2. The Union Stock Yards, Omaha, Nebraska, hereinafter referred 
to as the stockyards, was at all times mentioned herein a posted stock- 
yard subject to the provisions of the act. 

3. (a) Respondent destroyed, without the consent of an authorized 
representative of the Secretary of Agriculture, the following docu- 
ments and papers relating to transactions occurring in his business 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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at the stockyards during 1946: certain hog purchase invoices, sales 
invoices covering hogs resold at the stockyards, accounts of sales cov- 
ering hogs planted for resale at the stockyards, scale tickets showing 
the weights of hogs bought and sold, and vouchers supporting disburse- 
ments made for operating expenses. 

(b) The respondent also destroyed, without the consent of an au- 
thorized representative of the Secretary of Agriculture, purchase 
invoices, accounts of sales and resales, and vouchers supporting dis- 
bursements made for operating expenses, all of which related to trans- 
actions occurring during 1946, in connection with the business of the 
following dealers registered at the stockyards, whose operations were 
cleared by the respondent: E. O. Long, Warren E. Long, J. R. Flynn, 
F, H. Allen, Carl Gregg, Gerald Dale Lyman, Jackson McClellan, 
R. W. Montgomery, William West, L. M. Moore, Stanley Moore, Hans 
Nielsen, August E. Ruser, Henry Selk, B. A. Smith, Sammie A. Smith, 
Wilbur S. Stauffer, Ralph E. Tetrick, C. N. Van Sant, Gus Lindee, 
John Vondra, Joe White, and D. M. Howard. 

4. The respondent furnished clearing services to W. E. Long during 
the period from on or about January 1, 1946, until on or about Au- 
gust 16, 1946; to J. J. Cunningham during the period from on or about 
January 17, 1947, until on or about April 16, 1948; to H. R. Griffiths 
during the period from on or about November 29, 1946, until on or 
about April 9, 1948; and to E. K. Corrigan, Jr. during the period 
from on or about September 25, 1947, until on or about April 1, 1948, 
and failed to show the names of said persons as clearees on his bond 
filed with the Secretary of Agriculture. 

5. In his annual report for the year 1947, filed with the Secretary 
of Agriculture, the respondent omitted from the list of clearees of 
respondent contained therein, the names of J. J. Cunningham, H. R. 
Griffiths and E. K. Corrigan, Jr. 

6. During the year 1946, with respect to W. E. Long and during 
the year 1947 and until April 1948, with respect to J. J. Cunningham, 
H. R. Griffiths and E. K. Corrigan, Jr., the respondent listed and 
showed the individual dealer transactions at the stockyards of the 
said Long, Cunningham, Griffiths and Corrigan on his books and 
records as the dealer transactions of one J. R. Flynn. 

7. During the period from on or about January 2, 1946, to Novem- 
ber 5, 1946, the respondent cleared the transactions of J. R. Flynn 
and E. O. Long, and during that period of time E. O. Long purchased 
certain cattle in the name of Flynn’s order buying designation. One 
hundred seventy-four head of such cattle, although billed to J. R. 
Flynn, were charged by respondent to E. O. Long’s individual trading 
account and then, by means of an intra-office bill prepared by re- 
spondent, were recharged by respondent to the order buying account 
of Flynn at increased prices. 
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CONCLUSIONS 


The respondent admits that the destruction of documents and papers 
as set out in finding of fact No. 3 constitutes a violation of section 
201.50 (9 CFR 201.50) of the regulations issued under the act. As 
a result of the destruction, in order to reconstruct transactions in 
respondent’s business and that of his clearees and to understand what 
transpired, an examination of duplicate accounts of sale, scale tickets 
and other supporting documents in the records of other firms who 
were the other parties to the transactions was necessary. 

In connection with findings of fact Nos. 4, 5, and 6, the respondent 
acted as clearor for J. R. Flynn, another market agency at the stock- 
yard. Flynn considered the persons mentioned in those findings 
as his employees and gave them the profits on individual trades which 
they carried on in the name of Flynn as a method of increasing their 
compensation. The respondent kept the books and records of Flynn 
and the other persons referred to as he was instructed. However, any 
person who engages in the business of buying and selling livestock 
at a posted stockyard for his own account is a dealer and must reg- 
ister. The provisions of the act with respect to registration cannot 
be circumvented by permitting an employee to trade in the name of 
his employer. The respondent, as clearor, was required to treat such 
persons as individual dealers as in fact they were, and include them 
as clearees on his bond and in his reports. In failing to do so, he was 
guilty of an unfair and deceptive practice. 

In connection with finding of fact No. 7, the respondent explains 
that E. O. Long was a registered dealer at the stockyard who special- 
ized in buying bulls. Whenever J. R. Flynn received an order to buy 
bulls, he turned the order over to E. O. Long who purchased the bulls 
in Flynn’s name. In order to compensate Long for the purchase of 
the bulls, some of them were charged to Long’s trading account and 
then recharged by the respondent to the account of Flynn at increased 
prices and the increase was credited by respondent to Long’s account. 
Of course, what Long and Flynn did was an unfair and deceptive prac- 
tice for which they are being held accountable as individual respond- 
ents in other proceedings. The respondent, as clearor, kept Flynn’s 
records as instructed, but he cannot escape responsibility for assisting 
in the unfair and deceptive practice carried on by Flynn and Long 
simply because he kept the books and records as instructed. The 
respondent prepared intra-office bills on the basis of which the bulls 
were recharged from Long’s account to Flynn’s account. In this man- 
ner, the respondent, acting as clearor, aided and facilitated Flynn 
and Long in engaging in unfair and deceptive practices. What the 
respondent did in this respect was an unfair and deceptive practice 
in violation of section 312. The order of inquiry alleges the intra- 
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office bills so issued were false and fictious. The respondent, although 
admitting the reason for the issuance of these intra-office bills by 
means of which the cattle were recharged from Long’s individual trad- 
ing account to Flynn’s, contends that these bills were actual bills 
supporting the transactions and cannot therefore be considered as 
false or fictitious. 

It is clear that the purpose of the intra-office bills was to provide a 
means by which Flynn could pay Long for buying bulls and cover the 
expense of the buying into the cost of the livestock and then pass it on 
to Flynn’s principals. The intra-office bills correctly disclose how the 
transactions were handled and in that respect they are not false and 
fictitious. On the other hand, the intra-office bills also indicate that 
the bulls were owned by Long and were sold to Flynn. There were 
no bona fide sales of the bulls from Long to Flynn. In that respect, 
the intra-office bills were false and fictitious. The bills were made 
upon instructions from Long and Flynn and the respondent, as clear- 
ing agent, did not profit as a result of such handling of the transac- 
tions. Nevertheless, the facts do disclose a violation of section 10 of 
the so-called “Federal Trade Commission Act” which is incorporated 
into the Packers and Stockyards Act by section 402 of the latter act. 

There is no indication that the violations referred to were deliber- 
ately committed. The facts do disclose that the respondent was not 
as keenly aware of his responsibilities as a clearing agent as he should 
have been. In view of the circumstances and the facts stated by coun- 
sel for the respondent, the recommendation of the Livestock Branch 
for a cease and desist order will be followed in this proceeding. The 
order should be directed to the respondent and to his successor, the 
Corporation and its officers and employees. 
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ORDER 





The respondent E. K. Corrigan and his successor, E. K. Corrigan 
Company, a corporation, and its officers and employees shall cease and 
desist from: 

(1) destroying any books, records, documents or papers which con- 
tain, explain or modify transactions in the business of respondent or 
his corporate successor, or in the business of clearees of the respondent 
or of his corporate successor without the consent in writing of an 
authorized representative of the Secretary of Agriculture, 

(2) failing to show the names of persons who respondent or his 
corporate successor clears as clearees on clearor’s bond filed with the 
Secretary of Agriculture and in annual reports to be filed with the 
Secretary of Agriculture pursuant to the act and the regulations, 

(3) listing and showing the individual dealer transactions at the 
stockyards of any person as the dealer transactions of another, 
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(4) engaging in unfair and deceptive practices in the manner set 
out in findings of fact Nos. 4, 5, 6 and 7 hereof. 

A copy of this order shall be served upon the respondent as an in- 
dividual and as President of E. K. Corrigan Company, and, except as 
to service, this order shall become effective 5 days after service. 


(No. 2244) 


In re E. O. Lone. P&S Doc. No. 1829. Decided October 3, 1949. 
Suspension of Registration—Cease and Desist—Violations of Act 


Where the order of inquiry charged respondent with wilful violations of various 
provisions of the act and the respondent at the hearing admitted certain 
allegations of fact, alleged in the order of inquiry, explained others, and 
consented to a cease and desist order and to a suspension of his registration 
for a period of five days, which was recommended by the Livestock Branch, 
the respondent’s registration is suspended for a period of five days, and 
respondent is ordered to cease and desist from destroying his records, from 
engaging in certain unfair and deceptive practices, and from making false 
entries in his books and records and false statements in his annual report.* 


Mr. Elmer J. Scott for complainant. Messrs. Gross ¢ Welch, of Omaha, Nebraska, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 e¢ seg.) , hereinafter referred to 
as the act. The order of inquiry and notice of hearing, dated Febru- 
ary 4, 1949, charges the respondent with wilful violations of various 
provisions of the act and regulations thereunder. Respondent filed 
an answer on March 4, 1949, in which he denied the violations set out 
in the order of inquiry. An oral hearing was held in Omaha, 
Nebraska, on August 5, 1949, at which Elmer J. Scott, an attorney 
in the office of the Solicitor, appeared for the Livestock Branch, Pro- 
duction and Marketing Administration, and Daniel J. Gross, attorney 
in the firm of Gross and Welch, Omaha, Nebraska, appeared for the 
respondent. At the hearing no formal evidence was received, but, 
as a result of conferences between the parties, the respondent admitted 
certain allegations of fact alleged in the order of inquiry and made a 
brief statement in the record explaining the facts with respect to the 
others and showing how the transactions referred to therein happened. 
At the hearing the attorney for the Livestock Branch agreed to recom- 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Hd. 
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mend to the Judicial Officer the issuance of a cease and desist order 
and an order suspending respondent’s registration for a period of 5 
days, to which recommendation the attorney for the respondent agreed. 


FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered with 
the Secretary of Agriculture pursuant to the provisions of the act, as 
a dealer to buy and sell livestock for his own account at the Union 
Stock Yards, Omaha, Nebraska. 

2. The Union Stock Yards, Omaha, Nebraska, hereinafter referred 
to as the stockyards, was at all times mentioned herein a posted stock- 
yard subject to the provisions of the act. 

3. At all times mentioned herein, J. R. Flynn, an individual, was 
registered with the Secretary of Agriculture under the provisions of 
the act as a market agency to buy cattle on commission and as a dealer 
to buy and sell cattle for his own account at the stockyards, and the 
operations of the said J. R. Flynn and the respondent were cleared 
by E. K. Corrigan and Company, another market agency at the stock- 
yards, registered with the Secretary of Agriculture pursuant to the 
act to furnish clearing services. 

4. Respondent destroyed, without the consent of an authorized rep- 
resentative of the Secretary of Agriculture, the following documents 
and papers relating to transactions occurring in his business at the 
stockyards during the year 1944, from January until July 1945, and 
during the year 1946: all purchase invoices, all scale tickets, all sales 
invoices and vouchers supporting disbursements for operating 
expenses. 

5. (a) On or about July 2, 1946, the respondent purchased and had 
weighed to J. R. Flynn’s order buying designation of “Corrigan R 40” 
one bull weighing 1,420 pounds at a price of $14.00 per cwt., which 
had been consigned by Chris K. Niksen to Alex G. Buchanan and Son 
at the stockyards for sale on a commission basis. Although weighed 
and billed to J. R. Flynn, the cost of said bull was first charged to 
respondent’s individual trading account and on the same day, the bull 
was subsequently charged to the order buying account of J. R. Flynn, 
without reweighing, at a price of $14.65 per cwt. and was included in 
an order filled by J. R. Flynn for the Connecticut Cooperative Fed- 
eration at the increased price. Profit on said bull in the sum of $9.23, 
accruing as a result of the mark-up in price from $14.00 to $14.65 per 
cwt. was credited to respondent’s account as compensation for the pur- 
chase of said bull and other livestock by the respondent on that day 
for J. R. Flynn. 

(b) On or about July 15, 1946, the respondent purchased and had 
weighed to J. R. Flynn’s order buying designation of “Corrigan R 40” 
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six head of cattle which had been consigned by Ike Bower of Fairbury, 
Nebraska, to John Clay and Company at the stockyards for sale on a 
commission basis. One head in the lot of six head, weighing 1,260 
pounds was bought at a price of $14.50 per cwt. Although weighed 
and billed to J. R. Flynn, the cost of said one head was first charged to 
respondent’s individual trading account and on the same day, the said 
one head was subsequently charged to the order buying account of 
J.R. Flynn, without reweighing, at a price of $15.35 per cwt., and was 
included in an order filled by J. R. Flynn for the Peoria Packing Com- 
pany at the increased price. The profit on the said one head, in the 
sum of $10.71, accruing as a result of the mark-up in price from $14.50 
to $15.35 per cwt., was credited to the respondent’s account as compen- 
sation for the purchase of said one head and other livestock by the re- 
spondent on that day for J. R. Flynn. 

(c) At divers other times during the year 1946, the respondent 
purchased and had weighed, certain livestock to J. R. Flynn’s order 
buying designation. Although weighed and billed to J. R. Flynn, 
the cost of 174 head of such livestock was charged to the respondent’s 
individual trading account and on the same days that the 174 head of 
livestock were charged to the respondent’s individual trading account, 
the 174 head of livestock were recharged to the order buying account of 
J. R. Flynn, without reweighing, at increased prices and were in- 
cluded in orders filled by J. R. Flynn for various purchasers at the in- 
creased prices. In all such cases, the profits resulting from the mark- 
ups in prices of the said 174 head of livestock were credited to the 
respondent’s account as compensation for the purchase of such live- 
stock and other livestock by the respondent for J. R. Flynn. 

6. In connection with the purchase of the 174 head of cattle referred 
to in finding of fact No. 5 (c), hereof, the respondent made, or caused to 
be made, intra-office bills and entries in his books and records purport- 
ing to show that the said 174 head of cattle were purchased by him as 
a dealer for his own account and resold by him to J. R. Flynn. In his 
annual report for the year 1946, filed with the Secretary of Agriculture 
pursuant to the provisions of the act and the regulations, the respond- 
ent included the said 174 head of cattle as a part of the livestock re- 
ported by him as having been bought and sold by him for his own 


account. 
CONCLUSIONS 


Certain of respondent’s documents and papers, such as purchase in- 
voices, scale tickets, sales invoices, and vouchers supporting disburse- 
ments for operating expenses, had been destroyed without the consent 
of an authorized representative of the Secretary of Agriculture. In 
order to reconstruct transactions in his business and completely under- 
stand what transpired, an examination of duplicate copies of such 
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documents in the records of other persons who were the opposite par- 
ties to the transactions was necessary. The respondent concedes that 
the destruction of his records constitutes a violation of section 201.50 
(9 CFR 201.50) of the regulations issued pursuant to the act. 

In connection with finding of fact No. 5, the respondent explains 
that he was a registered dealer at the stockyards who specialized in 
the buying of bulls. Whenever J. R. Flynn received an order to buy 
bulls, he turned the order over to the respondent who purchased the 
bulls in Flynn’s name. In order to compensate the respondent for 
the purchase of the bulls, some of them, although purchased for Flynn 
and billed to Flynn, were charged to the respondent’s trading account, 
and then recharged by the respondent by means of intra-office bills to 
J. R. Flynn’s account at increased prices. The compensation received 
by the respondent for purchasing bulls for Flynn was in this manner 
shown on his records as a dealer profit on bulls purchased at the stock- 
yards and sold to Flynn. Inasmuch as no such purchase and sale ac- 
tually took place, such entries in the respondent’s records were false. 
By operating in this manner, the respondent was not operating as a 
bona fide dealer at all, but was actually acting as a bull buyer for J. R. 
Flynn. Flynn obtained a full buying commission from his principals 
and in addition, through this arrangement was able to pass on to his 
principals the cost of the services of a bull buyer. This was clearly 
an unfair and deceptive practice in violation of section 312 (a) (7 
U. S. C. 213) of the act and was knowingly and wilfully engaged in by 
the respondent. 

The order of inquiry alleges that the intra-office bills which were 
used in order to recharge the cattle so handled from the respondent’s 
account to J. R. Flynn’s order buying account were false and fictitious. 
The respondent contends that these intra-office bills show how the 
arrangement between Flynn and him was actually carried out and 
are, therefore, not false and fictitious. The fact remains, however, that 
there actually was no bona fide sale of bulls to Flynn and any docu- 
ments purporting to show that there was such a sale, as the intra- 
office bills do, are false. The showing on the books and records of re- 
spondent of the 174 head of cattle referred to in finding of fact No. 6, 
as having been purchased by respondent as a dealer for his own ac- 
count and resold to J. R. Flynn was false and the reporting in re- 
spondent’s annual report for the year 1946 that the 174 head of cattle 
had been bought and sold by respondent for his own account was also 
false. This constitutes a violation of section 10 of the so-called 
“Federal Trade Commission Act” which is incorporated into the 
Packers and Stockyards Act by section 402 of the latter act. 

The Livestock Branch has recommended a cease and desist order 
and a suspension of respondent’s registration for a period of 5 days. 
The violations of respondent are serious and but for the statement 
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of mitigating circumstances of counsel for respondent, a longer sus- 
pension would be warranted. However, in view of all the circum. 
stances, the recommendation for a cease and desist order and for a 
suspension of respondent’s registration for a period of 5 days, agreed 
to by counsel for respondent, will be followed in this proceeding. 


ORDER 


The respondent shall cease and desist from: 

(1) destroying any books, records, documents or papers which con- 
tain, explain or modify transactions in respondent’s business without 
the consent in writing of an authorized representative of the Secretary 
of Agriculture, 

(2) engaging in unfair and deceptive practices as set out in finding 
of fact Nos. 5 and 6 hereof, 

(3) making false entries in his books and records and false state- 
ments in his annual report filed with the Secretary of Agriculture 
pursuant to the provisions of the act and regulations thereunder. 

Respondent’s registration is suspended for a period of 5 days. 

A copy of this order shall be served upon respondent and, except as 
to service, this order shall become effective 15 days after service on 
the respondent. 


(No. 2245) 


In re Trur E. Mappen. P&S Doc. No. 1828. Decided October 3, 
1949. 


Suspension of Registration—Cease and Desist—Violations of Act 


Where the order of inquiry charged respondent with wilful violations of vari- 
ous provisions of the act and the respondent at the hearing admitted the al- 
legations of fact alleged in the order of inquiry and consented to a cease and 
desist order and to a suspension of respondent’s registration for a period 
of five days, which was recommended by the Livestock Branch, the respond- 
ent’s registration is suspended for a period of five days, and respondent is 
ordered to cease and desist from destroying his books, records, documents and 
papers, engaging in certain unfair and deceptive practices, and from making | 
false and misleading statements in his annual reports.* 


Mr. Elmer J. Scott for complainant. Messrs. Gross 4 Welch, of Omaha, Nebraska, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 





PRELIMINARY STATEMENT 










This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S. C. 181 e¢ seq.), hereinafter re- 






*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Hd. 
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ferred toastheact. The order of inquiry and notice of hearing, dated 
February 4, 1949, charges the respondent with wilful violations of 
various provisions of the act and regulations thereunder. Respondent 
filed an answer on March 4, 1949, in which he denied the violations 
set out in the order of inquiry. An oral hearing was held in Omaha, 
Nebraska, on August 5, 1949, at which Elmer J. Scott, an attorney in 
the office of the Solicitor, appeared for the Livestock Branch, Pro- 
duction and Marketing Administration and Daniel J. Gross, attorney 
in the firm of Gross and Welch, Omaha, Nebraska, appeared for the 
respondent. At the hearing, no formal evidence was received, but, 
as a result of conferences between the parties, the respondent ad- 
mitted the allegations of fact alleged in the order of inquiry and 
made a brief statement in the record explaining how the transactions 
referred to therein happened to occur. At the hearing, the attorney 
for the Livestock Branch agreed to recommend to the Judicial Officer 
the issuance of a cease and desist order and an order suspending 
respondent’s registration for a period of 5 days to which recommenda- 
tion the attorney for the respondent agreed. 


FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered 
with the Secretary of Agriculture pursuant to the provisions of the 
act as a dealer to buy and sell cattle for his own account at the 
Union Stock Yards, Omaha, Nebraska. 

2. The Union Stock Yards, Omaha, Nebraska, hereinafter referred 
to as the stockyards, was at all times mentioned herein a posted stock- 
yard subject to the provisions of the act. 

3. At all times mentioned herein, J. R. Flynn, an individual, was 
registered with the Secretary of Agriculture under the provisions 
of the act as a market agency to buy cattle on commission and as a 
dealer to buy and sell cattle for his own account at the stockyards and 
the operations of the said J. R. Flynn and the respondent were cleared 
by E. K. Corrigan and Company, another market agency at the 
stockyards, registered with the Secretary of Agriculture pursuant to 
the act to furnish clearing services. 

4. Respondent destroyed; without the consent of the Secretary 
of Agriculture, all purchase invoices, scale tickets, sales invoices, 
and vouchers supporting disbursements made for operating expenses, 
in connection with transactions occurring in his business as a dealer 
at the stockyards during the period from on or about December 1, 1945, 
to on or about December 31, 1946. 

5. During the period from on or about July 1, 1946, until on or 
about February 20, 1947, the respondent had in his employ one A. 
C. Jensen. During that period of time, the respondent, knowing 
that A. C. Jensen was not registered or bonded as a dealer with the 
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Secretary of Agriculture as required by the act, permitted A. C. Jensen 
to buy and sell livestock in respondent’s name. All profits accruing 
from the transactions in which A. C. Jensen bought and sold livestock 
for his own account in the name of respondent were paid by the re- 
spondent to A. C. Jensen. In his annual reports for the years 1946 
and 1947, filed with the Secretary of Agriculture pursuant to the 
act, the respondent included in the total volume of his own dealer 
transactions, the dealer transactions of A. C. Jensen. 

6. (a) On or about October 16, 1946, the respondent purchased in 
the name of J. R. Flynn’s order buying designation, two head of 
cattle weighing 2,430 pounds at a price of $15.00 per cwt. from Mutual 
Livestock Commission Company at the stockyards. The said two 
head of cattle, although billed to J. R. Flynn, were charged to re- 
spondent’s individual trading account and were planted with Lindley 
Livestock Commission Company for resale for respondent’s account 
and were repurchased on a commission basis by J. R. Flynn, or on 
behalf of J. R. Flynn by respondent, weighing 2,400 pounds at a price 
of $15.75 per ewt. for H. Coleman. The respondent, instead of re- 
ceiving a regular compensation for his services as a buyer for J. R. 
Flynn, received the profit on the foregoing transaction in the sum of 
$13.50 as his compensation for the purchase of said two head of cattle 
and other cattle for J. R. Flynn, and thereby enabled J. R. Flynn to 
charge and collect from his principal, in addition to the lawfully 
prescribed buying commission, the expenses to J. R. Flynn incurred 
by the employment of the respondent as a cattle buyer. 

(b) At divers other times during the period from on or about 
March 1, 1946, through March 1947, the respondent purchased in the 
name of J. R. Flynn’s order buying designation certain cattle from 
various market agencies at the stockyards. Such cattle, although 
billed to J. R. Flynn, were charged to respondent’s individual trading 
account and were planted with various market agencies operating at 
the stockyards for resale for the respondent’s account, and were re- 
purchased on a commission basis by J. R. Flynn, or on behalf of J. R. 
Flynn by respondent, at increased prices for the accounts of various 
purchasers. The respondent, instead of receiving a regular com- 
pensation for his services as a buyer for J. R. Flynn, received the 
profits on the transactions as his compensation for the purchase of 
cattle for J. R. Flynn, and thereby enabled J. R. Flynn to charge and 
collect from principals, in addition to the lawfully prescribed buying 
commissions, the expenses to J. R. Flynn incurred by the employment 
of the respondent as a cattle buyer. 

(c) On or about January 10, 1947, John J. Cunningham, an em- 
ployee of J. R. Flynn, purchased under J. R. Flynn’s order buying 
designation for his own account from Farmers Union Livestock Com- 
mission Company one bull weighing 1,330 pounds at a price of $15.25 
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per cwt. Said bull was charged to J. R. Flynn’s trading account, and 
on the same day was recharged by means of an intra-office bill to the 
respondent’s individual trading account at the same weight but at 
the increased price of $15.50. The respondent planted the said bull 
with Mutual Livestock Commission Company at the stockyards for 
resale from which it was repurchased by J. R. Flynn, or on behalf 
of J. R. Flynn by respondent, on or about January 13, 1947, weighing 
1,320 pounds at a price of $16.00 per cwt. to fill an order held by J. R. 
Flynn for Duffy’s Inc. The respondent, instead of receiving a regu- 
lar compensation for his services as a buyer for J. R. Flynn, received 
the profit on the transaction as a result of the planting and repur- 
chase at an increased price, as his compensation for the purchase 
of said bull and other cattle for J. R. Flynn, and thereby enabled 
J. R. Flynn to charge and collect from his principal, in addition to 
the lawfully prescribed buying commission, the expenses to J. R. 
Flynn incurred by the employment of the respondent as a cattle buyer. 

(d) On or about January 16, 1947, John J. Cunningham, an em- 
ployee of J. R. Flynn, purchased under J. R. Flynn’s order buying 
designation for his own account two heifers weighing 1,830 pounds at 
a price of $14.00 per cwt. from Bryson Bos. Inc., at the stockyards. 
The said two heifers were charged to J. R. Flynn’s trading account 
and on the same day were recharged by means of an intra-office bill 
to the respondent’s individual trading account at the same weight but 
at the increased price of $14.75 per cwt. The respondent planted said 
heifers with the Interstate Livestock Commission Company for re- 
sale from which said heifers were repurchased by J. R. Flynn, or on 
behalf of J. R. Flynn by the respondent, on or about January 17, 1947, 
weighing 1,840 pounds at a price of $15.25 per ewt. to fill an order held 
by J. R. Flynn for Duffy’s Inc. The respondent, instead of receiving 
a regular compensation for his services as a buyer for J. R. Flynn, re- 
ceived the profits on the transaction as a result of the planting and 
repurchase at an increased price, as his compensation for the pur- 
chase of said two heifers and other cattle for J. R. Flynn and thereby 
enabled J. R. Flynn to charge and collect from his principal, in addi- 
tion to the lawfully prescribed buying commission, the expenses to 
J. R. Flynn incurred by the employment of the respondent as a cattle 
buyer. 

CONCLUSIONS 


Since the respondent’s operations were cleared by E. K. Corrigan 
and Company, many of his books and records were maintained by his 
clearing agent. Some of the documents and records kept by his clear- 
ing agent, such as purchase invoices, sales invoices, and vouchers sup- 
porting disbursements made for operating expenses, and some kept 
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by the respondent, such as scale tickets, had been destroyed without 
the consent of the authorized representative of the Secretary of Agri- 
culture. In order to reconstruct the transactions and completely 
understand what transpired, an examination of duplicate copies of 
purchase invoices, scale tickets and sales invoices in the records of 
other persons who were the opposite parties to the transactions was 
necessary. ‘The respondent concedes that the destruction of his rec- 
ords constitutes a violation of section 201.50 (9 CFR 201.50) of the 
regulations issued pursuant to the act. 

In connection with finding of fact No. 5, the respondent had in his 
employ one A. C. Jensen. Respondent explains that in order for 
Jensen to increase his earnings, the respondent, knowing that Jensen 
was not registered or bonded as a dealer as required by the act, per- 
mitted Jensen to buy and sell livestock in respondent’s name and the 
profit on such transactions was paid entirely to Jensen. Any person 
who engages in the business of buying and selling livestock for his 
own account at a stockyards is a dealer under the definition contained 
in the act and must register. The provisions of the act with respect 
to registration cannot be circumvented by permitting an employee to 
trade in the name of his employer. In permitting Jensen to trade in 
respondent’s name, the respondent engaged in an unfair and deceptive 
practice and device in violation of Section 312 (a) of the act, and 
respondent also violated Section 10 of the so-called Federal Trade 
Commission Act when he falsely reported the dealer transactions of 
A. C. Jensen as his own. 

In connection with the transactions set out in finding of fact No. 6, 
the respondent explains that these transactions were merely inter- 
changes of orders in which Flynn turned certain orders, held by him, 
over to the respondent to be filled. The planting and repurchase was 
simply a device by which the respondent was paid for filling the or- 
ders for Flynn. In operating in this manner, the respondent was not 
operating as a bona fide dealer at all but was actually operating as 
an employed cattle buyer for J. R. Flynn. Flynn obtained a full buy- 
ing commission from his principal and in addition passed on to the 
principal the cost of the services of a cattle buyer. The respondent 
knowingly participated in this arrangement and was guilty of unfair 
and deceptive practices in violation of section 312 (a) of the act. 

The Livestock Branch has recommended a cease and desist order and 
a suspension of respondent’s registration for a period of 5 days. In 
view of the circumstances and the statement of counsel for the respond- 
ent, the recommendation for a cease and desist order and for a sus- 
pension of respondent’s registration for a period of 5 days, agreed to 
by counsel for respondent, will be followed in this proceeding. 
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ORDER 


The respondent shall cease and desist from: 

(1) destroying any books, records, documents or papers which con- 
tain, explain or modify transactions in respondent’s business, without 
the consent in writing of an authorized representative of the Secretary 
of Agriculture, 

(2) engaging in unfair and deceptive practices as set out in findings 
of fact Nos. 5 and 6 hereof, 

(3) making false and misleading statements in his annual reports 
to be filed with the Secretary of Agriculture pursuant to the provi- 
sions of the act and regulations thereunder. 

Respondent’s registration is suspended for a period of 5 days. 

A copy of this order shall be served upon respondent, and, except as 
to service, this order shall become effective 15 days after service on 


respondent. 


(No. 2246) 


In re Wutu1am E. Mappen anp Wiiiiam E. Mappen, JR., PARTNERS. 
P&S Doc. No. 1830. Decided October 3, 1949. 


Suspension of Registration—Cease and Desist—Violation of Act 


Where the order of inquiry charged the respondents with wilful violations of vari- 
ous provisions of the act and the respondents filed a stipulation in which they 
admitted the allegations alleged in the order of inquiry and consented to a 
cease and desist order and to a suspension of respondents’ registration as 
dealers, both as individuals and partners, and to a suspension of respondents’ 
registration for a period of fifteen days, which was recommended by the 
Livestock Branch, the respondents’ registration was suspended for a period 
of fifteen days, and respondents are ordered to cease and desist from oper- 
ating as dealers either individually or as partners, except when registered 
as required by the act, and from engaging in certain unfair and deceptive 
practices.* 


Mr. Elmer J. Scott for complainant. Messrs. William E. Madden and William E. 
Madden, Jr. pro se. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 et seg.), hereinafter referred to 
asthe act. The order of inquiry and notice of hearing, dated Febru- 
ary 4, 1949, charges the respondents with violations of various pro- 
visions of the act and the regulations thereunder. On March 7, 1949, 
each respondent filed an answer in which he denied violating the act 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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and explained how some of the transactions referred to in the order of 
inquiry happened to occur. On August 9, 1949, the respondents joined 
in a stipulation with the attorney for the Livestock Branch in which 
they admitted the allegations of fact alleged in the order of inquiry 
and consented to the entry of an order requiring the respondents to 
cease and desist from violating the act and the regulations issued there- 
under in the manner set forth in the order of inquiry and to a suspen- 
sion of the respondents’ registrations as dealers, both as individuals 
and as partners, for a period of 15 days. The attorney for the Live- 
stock Branch agreed to recommend the issuance of such an order. 


FINDINGS OF FACT 


1. During the period from on or about January 28, 1946, to on or 
about May 10, 1948, the respondents as partners were dealers engaged 
in the business of buying and selling cattle for their own account at the 
Union Stock Yards, Omaha, Nebraska. During that time, the status 
of their registration was as follows: The respondent, William E. 
Madden, Jr., submitted to the Secretary of Agriculture an application, 
dated February 21, 1946, for registration as an individual dealer to 
buy and sell cattle for his own account at the Union Stock Yards, 
Omaha, Nebraska, which application was accepted and became effective 
on March 1, 1946. On or about April 13, 1948, the respondents as 
partners filed an application with the Secretary of Agriculture for 
registration as dealers to buy and sell cattle for their own account at 
the Union Stock Yards, Omaha, Nebraska, which application was 
accepted and became effective on May 10, 1948. 

2. The Union Stock Yards, Omaha, Nebraska, hereinafter referred 
to as the stockyards, was at all times mentioned herein a posted stock- 
yard subject to the provisions of the act. 

8. During the period from on or about January 28, 1946, to on or 
about May 10, 1948, the respondents operated at the stockyards as 
partners engaged in the business of buying and selling livestock for 
their own account during which time the respondents were not duly 
registered with the Secretary of Agriculture to so transact business, 
or bonded as required by the act and regulations. 

4. (a) During the period from on or about October 29, 1946, 
through October 31, 1946, the respondents purchased 116 head of 
cattle at a total cost of $22,551.40. One hundred fourteen head of 
said cattle were planted for resale for respondents’ account as follows: 


44 head thereof with Johnson Commission Company ; 

50 head thereof with Mutual Livestock Commission Company ; 
and 

20 head with Maly Livestock Commission Company 
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All of said 114 head were purchased for H. C. Bohack and Company 
by its employed buyer, True E. Madden, brother of respondent, Wil- 
liam E. Madden, and uncle of respondent, William E. Madden, Jr. 
The remaining two head of the said 116 head originally purchased 
were planted and resold for respondents’ account to John Harvey 
and Company. The total net profit on the purchase, planting, and 
resale of said 116 head of cattle amounted to $541.04, of which one- 
half, or $270.52, was paid True E. Madden, employed buyer of H. C. 
Bohack and Company. 

(b) On or about September 30, 1946, the respondents purchased 
46 cattle at a total cost of $7,063.10, and on the same day planted said 
cattle with Mutual Livestock Commission Company for resale for 
respondents’ account. On the same day the said 46 cattle were pur- 
chased for H. C. Bohack and Company by its employed buyer, True 
E. Madden, the brother of respondent, William E. Madden, and uncle 
of respondent, William E. Madden, Jr. The net profit realized on 
the purchase, planting and resale of the 46 head of cattle amounted 
to $251.81 of which $125.00 was paid to True E. Madden, employed 
buyer of H. C. Bohack and Company. 

(c) At divers other times during the year 1946, the respondents 
purchased certain cattle and planted such cattle with various market 
agencies at the stockyards for resale for respondents’ account, which 
cattle were then purchased at increased prices for H. C. Bohack and 
Company by its employed buyer, True E. Madden, brother of re- 
spondent, William E. Madden, and uncle of respondent, William E. 
Madden, Jr. The profits realized from the purchase, planting and 
resale of such cattle were divided between respondents and the said 
True E. Madden. 

5. (a) On or about February 10, 1947, the respondent, William E. 
Madden, purchased from Cox-Jones Livestock Commission Company 
8 head of cattle in two drafts. One draft, containing 7 head of cattle, 
weighing 6,800 pounds, was purchased at $19.50 per cwt., and the 
other draft, containing 1 head, weighing 1,230 pounds, was pur- 
chased at $13.00 percwt. The eight head of cattle were purchased for 
Hygrade Food Products Corporation by which respondent, William 
E. Madden, was employed as a cattle buyer, at a total cost of $1,485.90. 
On the purchase invoice received, the respondents changed the name 
of the buyer from Harvey 84 (which term was used by respondent, 
William E. Madden, to designate Hygrade Food Products Corpora- 
tion) to Harvey 4 (which term was used by respondents to designate 
their own trading account). The 8 head of cattle were planted with 
John Clay and Company for resale for respondents’ account and were 
repurchased by respondent, William E. Madden, for Hygrade Food 
Products Corporation, weighing 7,930 pounds at $19.50 per cwt. The 
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profit on the planting and repurchase at an increased price in the 
amount of $51.77 was credited to respondents’ account. 

(b) On or about February 19, 1947, respondent, William E. Madden, 
purchased from Triangle Livestock Commission Company 15 head 
of cattle in two drafts, one draft containing 9 head weighing 8,770 
pounds at $20.00 per cwt., and the other draft containing 6 head 
weighing 5,250 pounds at $21.00 per cwt. The 15 head of cattle were 
purchased for Hygrade Food Products Corporation by which re- 
spondent, William E. Madden, was employed as a cattle buyer, at a 
total cost of $2,856.50. On the purchase invoice received, the respon- 
dents changed the name of the buyer from Harvey 304 (which term 
was used by respondent, William E. Madden, to designate Hygrade 
Food Products Corporation) to Harvey 4 (which term was used by 
respondents to designate their own trading account). The 15 head 
of cattle were planted on the same day with Mutual Livestock Com- 
mission Company for resale for respondents’ account and were repur- 
chased by respondent, William E. Madden, for Hygrade Food Prod- 
ucts Corporation, weighing 14,050 pounds at $21.50 per cwt. The 
profit on the planting and repurchase at the increased price, in the 
amount of $199.25, was credited to respondents’ account. 

(c) At divers other times during the period from on or about 
January 28, 1946, until on or about April 13, 1948, respondent, William 
E. Madden, purchased certain cattle for Hygrade Food Products 
Corporation by which he was employed as a cattle buyer. On the 
invoices received in connection with such purchases, the respondents 
changed the order buying numbers which indicated the purchaser 
as Hygrade Food Products Corporation, to clearing numbers which 
indicated respondents’ trading account. The cattle so purchased were 
planted by respondents with various market agencies and were re- 
purchased by respondent, William E. Madden, at increased prices for 
Hygrade Food Products Corporation. The profits accruing from 
such repurchases at increased prices were credited to respondents’ 
trading account. 

CONCLUSIONS 


From January 28 to March 1, 1946, neither respondent was regis- 
tered as a dealer, but, nevertheless, they operated as partners dealing 
in cattle. During the period from March 1, 1946, to April 13, 1948, 
William E. Madden, Jr. was registered as an individual dealer at the 
stockyards. Although he had submitted an application for registra- 
tion indicating that he would operate as an individual, and was so 
registered, he did not actually operate as an individual dealer but 
operated in partnership with his father, William E. Madden, an em- 
ployed cattle buyer for the Hygrade Food Products Corporation. 
Section 303 of the act requires every person operating as a dealer to be 
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registered under such rules and regulations as the Secretary of Agri- 
culture may prescribe. The registration of William E. Madden, Jr. to 
operate as an individual dealer did not entitle the respondents to en- 
gage in the business of dealers as partners. As an individual dealer, 
William E. Madden, Jr. was bonded from the time his registration 
became effective. However, it is doubtful that his bond as an in- 
dividual dealer would cover the operations of the partnership. The 
respondents concede that by so operating they violated section 303 of 
the act and sections 201.10 and 201.27 (9 CFR 201.10 and 201.27) of 
the regulations issued thereunder. 

It was a grossly unfair, unjustly discriminatory and deceptive prac- 
tice for the respondents to share with True E. Madden, brother of the 
respondent, William E. Madden, and uncle of respondent, William 
E. Madden, Jr., the profits made by the respondents on livestock pur- 
chased by them, planted and resold to True E. Madden as the employed 
buyer of H.C. Bohack and Company. Thisconclusion obviously needs 
no elaboration. 

The purchase of cattle by William E. Madden as a buyer for Hygrade 
Food Products Corporation, the transfer of such cattle to respondents’ 
account, the planting of such cattle for resale for respondents’ account, 
and the repurchase of the cattle by William E. Madden for Hygrade 
Food Products Corporation, as set out in finding of fact No. 5, was 
also grossly unfair and deceptive. In such transactions, William E. 
Madden was acting in two inconsistent capacities. The unfairness of 
his actions relates to both capacities, that as an employed buyer for 
Hygrade and that as a dealer in partnership with his son. 

The violations of the Packers and Stockyards Act by the respond- 
ents are extremely serious. The Livestock Branch has recommended 
a cease and desist order and a suspension of respondents’ registration 
for a period of 15 days. In view of the fact that this is the first dis- 
ciplinary proceedings against the respondents, the recommendation of 
the Livestock Branch will be followed in this case. 


ORDER 


The respondents individually and as partners shall cease and desist 
from: ; 

(1) operating as dealers either individually or as partners, except 
when they are registered with the Secretary of Agriculture to so trans- 
act business and are bonded as required by the act and the regulations, 

(2) engaging in unfair and deceptive practices as set out in finding 
of facts Nos. 4 and 5 hereof. 

The respondents’ registration as dealers is suspended for a period of 
15 days from the effective date of this order. This suspension shall 
be effective against any registration that the respondents may have, 
either as individuals or as partners. 
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Copies hereof shall be served upon the respondents. 
Except as to service, this order shall become effective 30 days after 
service on the respondents. 


(No. 2247) 


In re W. B. Donovan, dD. B. A. JoHN Harvey anp Company or OmAna, 
P&S Doc. No. 1381. Decided October 11, 1949. 


Suspension of Registration—Cease and Desist—Violations of Act 


Where the order of inquiry charged respondent with wilful violations of various 
provisions of the act and respondent signed a stipulation admitting the 
allegations of fact alleged in the order of inquiry but denying that the 
violations were deliberately committed and consenting to a cease and desist 
order and to a suspension of his registration for a period of five days, which 
was recommended by the Livestock Branch, the respondent’s registration is 
suspended for a period of five days, and respondent is ordered to cease and 
desist from assenting and collecting any rates or charges except as con- 
tained in his tariff, from engaging in certain unfair, unjust and deceptive 
practices and devices, from making false statements in his annual reports, 
from failing to keep such accounts, records, and memoranda as fully and 
correctly disclose all transactions in his business, and from failing to render 
reasonable buying services.* 


. Elmer J. Scott for complainant. Mr. J. H. Gilby, of Chicago, Illinois, and 


Mr. C. B. Heinemann, Jr., of Washington, D. C., for respondent. Mr. John 
J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seq.), hereinafter referred to 
as the act. The order of inquiry and notice of hearing, dated Febru- 
ary 10, 1949, charges the respondent with wilful violations of various 
provisions of the act and the regulations thereunder. The respondent 
filed an answer on March 23, 1949, in which he denied the violations 
alleged and explained some of the transactions referred to in the order 
of inquiry. On September 22, 1949, the parties filed a stipulation in 
which the attorney for the respondent admitted the allegations of fact 
contained in the order of inquiry, but denied that the violations therein 
set forth were deliberately committed. The Livestock Branch agreed 
to recommend the entry of an order requiring the respondent to cease 
and desist from violating the act and the regulations thereunder in the 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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manner set forth in the order of inquiry and suspending respondent’s 
registration as a market agency and as a dealer for a period of 5 days, 
to which the respondent’s attorney consented in the stipulation. 


FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered with 
the Secretary of Agriculture under the provisions of the act, as a 
market agency to engage in the business of buying livestock on com- 
mission and furnishing clearing services, and as a dealer to engage 
in the business of buying and selling livestock for his own account at 
the Union Stock Yards, Omaha, Nebraska. 

2. The Union Stock Yards, Omaha, Nebraska, hereinafter referred 
to as the stockyards, was at all times mentioned herein a posted stock- 
yard subject to the provisions of the act. 

3. In connection with the purchase of livestock on a commission 
basis, the respondent at the times hereinafter mentioned and on nu- 
merous and divers others times throughout the year 1946, failed to 
assess the proper and lawful charges for such purchases in accordance 
with the tariff of respondent then on file with the Secretary of 
Agriculture : 


Buying Correct buy- 


Date Purchase for i ‘ charge ing charge as 
assessed per tariff 


Home Town Packing Company 
Ascioti Market 
DE BO IIS oo oasiiiwannnncanndqwatcaae 
Bloomfield Packing Company 
Eckerlin Packing Company 
Brinkman W. & B 
Garber Packing Company 
United Packing Company 
Independent Meat Dealers Coop 
United Packing Company 
Huler Beef Company 
Independent Meat Dealers Coop 
Independent Meat Dealers Coop 
City Packing Company..-.-.-....-.-..---------- 
Lay Packing Company 

.| Platte Valley L. S. Commission Co 
N. J. Wholesale Meat Co 
Independent Meat Dealers Coo 
H. A. Smith Packing Company 
Lay Packing Company 

.| City Packing Company 
United Packing Company 
Bogart Packing Company 
United Packing Company 
M. F. A. Packing Company 
East Tenn. Packing Company 
East Tenn. Packing Company 
Lay Packing Company 
United Packing Company 
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4. In connection with the clearing by respondent of purchases made 
by the Hygrade Food Products Corporation through its own buyer, 
the respondent on the times hereinafter mentioned and on numerous 
and divers other times during the year 1946 failed to assess the proper 





1154 PACKERS AND STOCKYARDS ACT, 1921 8 A. D. 


and lawful charges for such clearing services in accordance with his 
tariff then on file with the Secretary of Agriculture: 
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5. (a) During the years 1946 and 1947, while he was clearing the 
purchases of Hygrade Food Products Corporation at the stockyards, 
the respondent permitted, arranged for, and assisted William E. 
Madden, Sr., the employed buyer of Hygrade Food Products Cor- 
poration, to transfer certain cattle purchased by William E. Madden, 
Sr., as an employee of Hygrade Food Products Corporation, to the 
trading account of the respondent and thereafter to sell said cattle 
for respondent’s trading account in order to conceal such dealer opera- 
tions of William B. Madden, Sr., who was not and who the respondent 
knew was not registered or bonded as a dealer with the Secretary of 
Agriculture during that time, as required by the act and the regula- 
tions. The profits and losses in said trading account of respondent 
were shared among the respondent, the said Madden and one Arthur 
Egan, an employed buyer for the respondent, in the following por- 
portions: Respondent, 25 percent; Madden, 50 percent; and Egan, 25 
percent. The respondent, in his annual report filed with the Secre- 
tary of Agriculture pursuant to the act and the regulations there- 
under, falsely included as a part of his individual dealer transactions 
the livestock purchased by William E. Madden, Sr., and sold in the 
name of respondent’s trading account as set out above. 

(b) During the years 1946 and 1947, the respondent permitted, 
arranged for and assisted Arthur Egan, an employee of the respond- 
ent to purchase and sell livestock in the name of respondent’s trading 
account in order to conceal the dealer operations of the said Arthur 
Egan, who was not and who the respondent knew was not registered 
or bonded as a dealer with the Secretary of Agriculture during that 
time as required by the act and the regulations. The profits and 
losses were shared among the respondent, William E. Madden, Sr., 
and Arthur Egan, in the same proportions as set out in subsection (a) 
of this finding. The respondent, in his annual report filed with the 
Secretary of Agriculture pursuant to the act and the regulations 
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falsely included as part of his individual transactions the livestock 
purchased and sold by Arthur Egan in the name of respondent’s trad- 
ing account as set out above. 

6. During the years 1946 and 1947, the respondent permitted George 
F. Rapp, F. W. Aken, and Mike Tynski, all of whom were employees 
of the respondent and who were not, and who the respondent knew 
were not, registered or bonded as dealers with the Secretary of Agri- 
culture, as required by the act and the regulations, to purchase live- 
stock under respondent’s order buying designations for their own 
dealer accounts and to resell such livestock under respondent’s firm 
name as follows: 


GEORGE F. RAPP 


Number of | Net profit or loss from 
resale . 


Year head purchased 
a i stoned dada eliacalshateaadamaiamnatanendaiaininemmaalatnid 848 $2, 332. 97 
RES ETE ARS LE LOTS A AY REE REET A Yok SER 1, 474 (Undetermined.) 
SE co cninpascancauceasaeduuanaedennteumianenanamenas 155 (Undetermined.) 
F. W. AKEN 
$3, 192. 85 
(Undetermined.) 


(Undetermined.) 





$669. 13 
(Undetermined.) 
(Undetermined.) 





In his annual report for the calendar years 1946 and 1947, filed by the 
respondent with the Secretary of Agriculture pursuant to the provi- 
sions of the act and the regulations, the respondent falsely reported 
as purchases and sales of livestock for his individual account, the live- 
stock purchased and sold by his employee as set out above, and falsely 
included the net profits from such purchases and sales of livestock, by 
said employees as part of the salary paid to such employees. 

In connection with the purchases and sales of livestock by respond- 
ent’s employees referred to in this finding of fact, the livestock so 
purchased by respondent’s employees was planted for resale in re- 
spondent’s name with market agencies operating at the stockyards 
and certain of the livestock was purchased by the respondent to fill 
orders on an agency basis at prices higher than those for which re- 
spondent’s employees originally purchased such livestock and in ac- 
counting to his principals, the respondent failed to report that the 
livestock was purchased from an employee of respondent as follows: 
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In connection with the purchase and sale of livestock by respondent’: 
employees in the manner referred to above, on numerous and divers 
other times during the year 1946 and 1947, livestock was so purchased 
by respondent’s employees and was planted in respondent’s name with 
market agencies operating at the stockyards for resale and certain of 
the livestock so planted was purchased by respondent on an agency 
basis to fill orders at higher prices than those for which respondent’s 
employees originally purchased such livestock and in accounting to his 
principals the respondent failed to report that the livestock was pur- 
chased from an employee of respondent. 

7. Knowing that the dealer operations in the name of William E. 
Madden, Jr., were not in fact the individual dealer transactions of the 
said William E. Madden, Jr., but were dealer transactions for and on 
behalf of a partnership composed of William E. Madden, Jr., and Wil- 
ham E. Madden, Sr., which partnership was not, and which the re- 
spondent at all times knew was not, registered with the Secretary of 
Agriculture as required by the act and the regulations, the respondent, 
on or about January 28, 1946, set up an account on his books and rec- 
ords entitled “Harvey No. 4” as the trading account of William E. 
Madden, Jr. ; notified the livestock exchange on February 12, 1946, that 
the respondent desired to clear the individual trading operations of 
William E. Madden, Jr.; obtained a rider to his bond on or about Feb- 
ruary 2, 1946, showing that respondent cleared the individual dealer 
operations of William E. Madden, Jr., and in his annual reports for 
the years 1946 and 1947, reported that respondent cleared the trans- 
actions of William E. Madden, Jr. 


CONCLUSIONS 


The failure of respondent to assess and collect charges set out in 
respondent’s tariff on file with the Secretary of Agriculture is a viola- 
tion of section 306 (f) of the act. 

The respondent was an order buyer and a clearing agent who cleared 
purchases of livestock by Hygrade Food Products Corporation off the 
market. As an order buyer, he owed loyalty to his principals. In 
clearing purchases of Hygrade Food Products Corporation for a fee, 
he was also required to be loyal to Hygrade. The arrangement with 
Madden, Hygrade’s employed buyer, under which Madden traded in 
livestock in respondent’s name, as set out in finding of fact No. 5, was 
extremely unfair and deceptive. The facts show that this arrange- 
ment worked to Hygrade’s detriment. In permitting his employees, 
Egan, Rapp, Aken and Tynski, to deal in livestock under his name, the 
respondent helped create a situation under which his employees’ 
personal interests conflicted with the duty of loyalty they owed, as 
respondent’s employees, to respondent’s principals. This resulted in 
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unfair and deceptive practices which worked to the detriment of re- 
spondent’s principals. 

Moreover, neither Madden nor Egan, referred to in finding of fact 
No. 5, nor Rapp, Aken, or Tynski, referred to in finding of fact No. 6, 
were registered with the Secretary of Agriculture as dealers. Any 
person who buys and sells livestock at a posted stockyard for his own 
account is a dealer and must register (§§ 301 and 303 of the act). Ac- 
cordingly, it was unfair and deceptive for the respondent to permit his 
employees to deal in livestock in respondent’s name in order to increase 
their compensation. The provisions of the act with respect to regis- 
tration cannot be circumvented by such an arrangement. 

The respondent in his annual reports included as a part of his dealer 
transactions the livestock bought and sold by Madden, Egan, Rapp, 
Aken and Tynski. This was false and was in violation of section 10 of 
the so-called “Federal Trade Commission Act” which is incorporated 
in and made a part of the Packers and Stockyards Act by section 402 
of the latter act. 

As an order buyer the respondent was required to render reasonable 
buying services (§ 304). The rendition of a reasonable buying service 
required him and his employees, to serve the interests of respondent’s 
principals with undivided loyalty, as has been noted, and to fill orders 
at the lowest prices possible by bargaining at arms’ length with selling 
agencies. The respondent admits that he permitted his employees 
responsible for the purchase of livestock for respondent’s principals 
to buy livestock which was planted by them for resale in respondent’s 
name with market agencies at the stockyards, from which the livestock 
was repurchased by the respondent, or on his behalf by his employees, 
at higher prices, and used to fill respondent’s orders. In such instan- 
ces, the respondent has clearly failed to render a reasonable buying 
service. Even though the livestock were not repurchased, that result 
is likely on occasions to occur when the respondent’s employees by 
sacrificing loyalty to their employer’s principals could make a per- 
sonal profit without fear of endangering their employment by the 
respondent. 

In reporting to his principals, the respondent represented that live- 
stock which his employees had purchased and planted, as noted in the 
preceding paragraph, had been purchased from the selling agencies 
with whom the livestock was planted for resale. The act and the 
regulations require true and correct accountings and a full disclosure 
to principals. The accountings here involved were incomplete and 
misleading and, consequently, unfair and deceptive. 

In connection with finding of fact No. 7, the respondent’s books and 
records show that he was clearing the individual dealer operations of 
William E. Madden, Jr. However, William E. Madden, Jr., was not 





a het © - sere bes st ClUMrTlUC lO 


8 A.D, 


of re- 


f fact 
No. 6, 

Any 
is Own 
. Ac- 
nit his 
crease 
regis- 


lealer 
Rapp, 
10 of 
rated 
n 402 


nable 
vice 
lent’s 
rders 
ling 
oyees 
ipals 
lent’s 
stock 
yees, 
stan- 
ying 
esult 
s by 
per- 
the 


live- 
| the 
icles 
the 
sure 
and 


and 
s of 
not 


8 A. D. W. B. DONOVAN 1159 


operating as an individual dealer but was operating in partnership 
with his father, William E. Madden, Sr. The respondent as the 
clearor of this partnership was required to keep books and records 
which reflected the facts with respect to the clearees business includ- 
ing the ownership of the business (§ 401). This was a failure to keep 
books and records as required by section 401 of the act. Since the 
books and records were false in this connection, section 10 of the 
so-called “Federal Trade Commission Act,” incorporated into the 
Packers and Stockyards Act, 1921 by section 402 of the latter act 
was also violated. 

The respondent admitted the facts alleged in the order of inquiry 
but he denies that the violations of the act disclosed by such facts were 
deliberate. This is the first disciplinary proceeding against respond- 
ent. His attorney explains that illness kept respondent away from 
his business much of the time during which the violations complained 
of occurred. It is possible that during the time in question when 
illness did not prevent the personal attendance of the respondent at 
his business, the respondent may not have been aware of all that was 
transpiring, since respondent devoted most of his time and attention 
to the actual buying and selling of livestock out in the yards. But 
for these facts and other extenuating circumstances outlined by his 
attorney, the imposition of a longer suspension than 5 days would 
be warranted. In view of the facts, however, the recommendation of 
the Livestock Branch for a cease and desist order and a suspension of 
5 days will be followed. 


ORDER 


The respondent and his employees shall cease and desist from: 

(1) assessing and collecting any rates or charges except as con- 
tained in respondent’s tariff on file with the Secretary of Agriculture, 

(2) engaging in any unfair, unjust or deceptive practice or device 
in the manner outlined in findings of fact numbers 5, 6 and 7 hereof, 

(3) making false statements in annual reports to be filed with the 
Secretary of Agriculture pursuant to the act, 

(4) failing to keep such accounts, records and memorandum as fully 
and correctly disclose all transactions involved in the business of his 
clearees, including the true ownership of the clearees’ business, 

(5) failing to render reasonable buying services. 

The respondent’s registration as a market agency and as a dealer 
is suspended for a period of 5 days, beginning on the effective date 
of this order. 

This order shall be served upon the respondent and shall become 
effective November 16, 1949. 


863310—49——-7 
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(No. 2248) 
In re J. R. Fuynn. P&S Doc. No. 1826. Decided October 11, 1949, 


Suspension of Registration—Cease and Desist—Violations of Act 


Where the order of inquiry charged respondent with wilful violations of various 
provisions of the act and respondent at the hearing admitted the allegations 
of fact alleged in the order of inquiry and consented to a cease and desist 
order and to a suspension of respondent’s registration for a period of fifteen 
days, ten days of which suspension was to be held in abeyance, and which was 
recommended by the Livestock Branch, the respondent’s registration is sus. 
pended for a period of fifteen days, the last ten days of which is held in abey.- 
ance and shall not become effective unless within two years from the date of 
the order, the respondent shall be found, after an opportunity for hearing, to 
have again violated the provisions of the act or the regulations thereunder, 
and respondent is ordered to cease and desist from destroying his books, 
records, documents and papers, from engaging in certain unfair, unjust and 
deceptive practices, from making false entries in his books and records and 
false statements in his annual report, from failing to render reasonable 
buying services, from failing to assess and collect the rates and charges set 
out in his tariff, and from failing to report correctly to respondent’s princi- 
pals the names of persons from whom livestock was purchased and the prices 
at which such livestock was purchased.* 

Mr. Elmer J. Scott for complainant. Messrs. Gross € Welch, of Omaha, Nebraska, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seqg.), hereinafter referred to 
asthe act. The order of inquiry and notice of hearing, dated February 
9, 1949, charges the respondent with wilful violations of various pro- 
visions of the act and the regulations thereunder. The respondent 
filed an answer on March 4, 1949, in which he denied the violations al- 
leged, and explained the transactions referred to in the order of in- 
quiry. An oral hearing was held in Omaha, Nebraska, on August 5, 
1949, at which Elmer J. Scott, attorney in the Office of the Solicitor, 
appeared for the Livestock Branch, Production and Marketing Ad- 
ministration, and Daniel J. Gross, attorney in the firm of Gross and 
Welch, Omaha, Nebraska, appeared for the respondent. At the hear- 
ing, as a result of conferences between the parties, the order of inquiry 
was amended in connection with three transactions referred to 
therein. The attorney for the respondent then admitted the allega- 
tions of fact in the order of inquiry, as amended, and made a brief 
statement in the record explaining how the transactions happened. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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The attorney for the Livestock Branch agreed to recommend to the 
Judicial Officer the issuance of a cease and desist order and an order 
suspending respondent’s registration for a period of 15 days, 10 days of 
which to be held in abeyance and not to become effective unless, within 
two years of the date of the order to be entered herein, the respondent 
shall be found, after an opportunity for a hearing, to have again vio- 
lated the provisions of the act and the regulations thereunder in the 
manner set forth in the order of inquiry. 


FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered with 
the Secretary of Agriculture under the provisions of the act as a mar- 
ket agency to buy cattle on commission and as a dealer to buy and sell 
cattle for his own account at the Union Stock Yards, Omaha, Ne- 
braska. During this period, his operations were cleared by E. K. Cor- 
rigan and Company, a market agency registered with the Secretary 
of Agriculture to perform clearing services. 

2. The Union Stock Yards, Omaha, Nebraska, hereinafter referred 
to as the stockyards, was at all times mentioned herein a posted stock- 
yard subject to the provisions of the act. 

3. During the years 1946 and 1947, E. O. Long was registered as a 
dealer with the Secretary of Agriculture to buy and sell livestock for 
his own account at the stockyards. During the period from on or 
about March 1, 1946, through March 1947, True E. Madden was em- 
ployed by H. C. Bohack and Company of Chicago, Illinois, on a salary 
basis as a cattle buyer at the stockyards, and was registered with the 
Secretary of Agriculture as a dealer at the stockyards. The dealer 
operations of E. O. Long and True E. Madden at the stockyards were 
also cleared by E. K. Corrigan and Company. 

4. (a) On or about July 2, 1946, E. O. Long purchased in the name 
of respondent’s order buying designation of “Corrigan R 40” one bull, 
weighing 1,420 pounds, which had been consigned by Chris F. Niksen 
to Alex G. Buchanan and Son for sale on a commission basis, at a price 
of $14.00 per ewt. and, although billed to respondent, the cost of said 
bull was charged to E. O. Long’s individual trading account. On the 
same day, the bull was charged ‘to the order buying account of the 
respondent at the same weight but at the increased price of $14.65 per 
ewt. and was included in an order filled by the respondent for the Con- 
necticut Cooperative Federation at the increased price. The transac- 
tion was reported to the Connecticut Cooperative Federation as a pur- 
chase from E. O. Long. The respondent, instead of paying a regular 
salary to E. O. Long for his buying services, pursuant to agreement 
with E. O. Long, paid the profits on the foregoing transaction in the 
sum of $10.23, accruing as a result of the mark-up in price, as compen- 
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sation to E. O. Long for the purchase of said bull and other cattle 
for respondent, and thereby charged and collected from his principal, 
in addition to the lawfully prescribed buying commission, the expenses 
incurred in having E. O. Long buy cattle for the respondent. 

(b) On or about July 15, 1946, E. O. Long purchased in the name of 
respondent’s order buying designation of “Corrigan R 40” six head 
of cattle which had been consigned by Ike Bower of Fairbury, Ne- 
braska, to John Clay and Company for sale on a commission basis, 
Although the six head were billed by John Clay and Company to 
the respondent, one head from said lot of six head, weighing 1,260 
pounds and bought at a price of $14.50 per cwt., was charged to E. 
O. Long’s individual trading account. On the same day, the said 
one head was then charged to the order buying account of the respond- 
ent at the same weight but at the increased price of $15.35 per cwt. 
and was included with the other five head referred to in an order 
filled by the respondent for the Peoria Packing Company at the in- 
creased price. This one head was reported to the Peoria Packing 
Company as purchased from E. O. Long. The respondent, instead 
of paying a regular salary to E. O. Long for his buying services, pur- 
suant to agreement with E. O. Long, paid the profit on the foregoing 
transaction, in the sum of $10.71, accruing as a result of the mark-up 
in price on the one head, as compensation to E. O. Long for the purchase 
of the said one head of cattle and other cattle for respondent, and there- 
by charged and collected from his principal, in addition to the law- 
fully prescribed buying commission, the expenses incurred in having 
E. O. Long buy cattle for respondent. 

(c) At divers other times during the years 1946 and 1947, E. O. Long 
purchased cattle in the name of the respondent’s order buying designa- 
tions and, although the livestock so purchased were billed to the re- 
spondent, the cost of certain of such livestock was charged to E. O. 
Long’s individual trading account. On the same day that such live- 
stock were charged to E. O. Long’s individual trading account, the 
livestock were recharged to the order buying account of the respond- 
ent at the same weights but at increased prices and were included in 
orders filled by the respondent for various purchasers at the increased 
prices. On the accounts of purchase rendered to the various pur- 
chasers, the respondent reported the livestock as having been pur- 
chased from E. O. Long. The respondent, instead of paying a reg- 
ular salary to E. O. Long for his buying services, pursuant to agree- 
ment with E. O. Long, paid the profit on such transactions, accruing 
as a result of such mark-ups in prices, to E. O. Long for the purchase 
of such livestock and other livestock for the respondent, and thereby 
charged and collected from his principals, in addition to the lawfully 
prescribed buying commission, the expenses incurred in having E. O. 
Long buy cattle for respondent. 
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5. (a) On or about October 16, 1946, True E. Madden purchased 
in the name of the respondent’s order buying designation two head 
of cattle weighing 2,430 pounds at a price of $15.00 per ewt. from 
Mutual Livestock Commission Company at the stockyards and, al- 
though billed to the respondent, the cost of the two cattle was charged 
to True E. Madden’s individual trading account. On the same day, 
the two cattle were planted with Lindley Livestock Commission Com- 
pany for resale for True E. Madden’s account and were repurchased 
on a commission basis for H. Coleman by the respondent, or on behalf 
of the respondent by True E. Madden, weighing 2,400 pounds at a 
price of $15.75 per ewt. The respondent, instead of paying a regular 
salary to True E. Madden for his buying services, pursuant to agree- 
ment with True E. Madden, paid the profit on the foregoing 
transaction, in the sum of $13.50, accruing as a result of the mark-up 
in price on the two cattle, as compensation to True E. Madden for the 
purchase of said two cattle and other cattle for respondent, and thereby 
charged and collected from his principal, in addition to the lawfully 
prescribed buying commission, the expenses incurred in having True 
E. Madden buy cattle for respondent. 

(b) At divers other times during the period from on or about March 
1, 1946, through March 1947, True E. Madden purchased in the name 
of respondent’s order buying designation certain cattle from various 
market agencies operating at the stockyards and, although the cattle 
so purchased were billed to the respondent, the cost of certain of the 
cattle was charged to True E. Madden’s individual trading account 
and such cattle were planted with various market agencies operating 
on the stockyards for resale for True E. Madden’s account and were 
repurchased at increased prices on a commission basis for the accounts 
of various purchasers by the respondent, or on behalf of respondent 
by True E. Madden. The respondent, instead of paying a regular 
salary to True E. Madden for his buying services, pursuant to agree- 
ment with True E. Madden, paid the profit on such transactions, 
accruing as a result of the planting and repurchase of such livestock 
at increased prices, to True E. Madden for the purchase of such cattle 
and other cattle for respondent, and thereby charged and collected 
from his principals, in addition ta the lawfully prescribed buying 
commission, the expenses incurred in having True E. Madden buy 
cattle for the respondent. 

(c) On or about January 10, 1947, John J. Cunningham, an em- 
ployee of respondent purchased under respondent’s order buying 
designation, but for his own account, from Farmers Union Livestock 
Commission Company, one bull weighing 1,330 pounds at a price of 
$15.25 per cwt. which was charged to respondent’s trading account. 
On the same day, the said bull was recharged by means of an intra- 
office bill to the individual trading account of True E. Madden at the 
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same weight, but at the increased price of $15.50 per cwt. True E. 
Madden planted said bull with Mutual Livestock Commission Com- 
pany at the stockyards for resale from which it was purchased by the 
respondent, or on his behalf by True E. Madden, on or about January 
16, 1947, weighing 1,320 pounds at a price of $16.00 per cwt., to fill 
an order held by the respondent for Duffy’s Inc. The profit on the 
foregoing transaction, accruing from the mark-up in price from 
$15.25 to $15.50 per cwt., was credited to respondent’s trading account 
for the account of Cunningham. The respondent, pursuant to agree- 
ment with True E. Madden, paid the profit on the foregoing trans- 
action, accruing as a result of the mark-up in price from $15.50 to 
$16.00 per cwt., as compensation to True E. Madden for the purchase 
of said bull and other cattle for respondent, and thereby charged 
and collected from his principal, in addition to the lawfully prescribed 
buying commission, the expenses incurred in having True E. Madden 
buy cattle for the respondent. 

(d) On or about January 16, 1947, John J. Cunningham, an em- 
ployee of respondent purchased under respondent’s order buying 
designation, but for his own account, from Bryson Bros. Inc. two 
heifers weighing 1,830 pounds at a price of $14.00 per cwt. which were 
charged to respondent’s trading account. On the same day, the said 
two heifers were recharged by means of an intra-office bill to the indi- 
vidual trading account of True E. Madden at the same weight but at 
the increased price of $14.75 per cwt. True E. Madden planted said 
heifers with Interstate Livestock Commission Company at the stock- 
yards for resale from which the two heifers were repurchased by the 
respondent, or on his behalf by True E. Madden, on or about Janu- 
ary 17, 1947, weighing 1,840 pounds at a price of $15.25 per cwt., to 
fill an order held by respondent for Duffy’s Inc. The profit on the 
transaction, accruing from the mark-up in price from $14.00 to $14.75 
per cwt., was credited to respondent’s trading account for the account 
of Cunningham. The respondent, instead of paying a regular salary 
to True E. Madden for his buying services, pursuant to agreement 
with True E. Madden, paid the profit on the foregoing transaction, 
accruing as a result of the mark-up in price from $14.75 to $15.25 per 
cwt., as compensation to True E. Madden for the purchase of said 
heifers and other cattle for respondent, and thereby charged and col- 
lected from his principal, in addition to the lawfully prescribed buy- 
ing commission, the expenses incurred in having True E. Madden buy 
cattle for the respondent. 

6. On or about November 25, 1946, the respondent purchased in the 
name of his order buying designation, 38 head of cattle weighing 39,970 
pounds at a price of $22.25 per cwt. and one head of cattle weighing 980 
pounds at a price of $18.00 per cwt. from Producers Livestock Com- 
mission Company. The 39 cattle so purchased were charged to 
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respondent’s individual trading account and 24 head thereof were 
planted the same day with Maly Livestock Commission Company for 
resale and the remaining 15 head were planted on the following day 
for resale with Bowles Livestock Commission Company. On or about 
November 25, 1946, True E. Madden purchased the 24 head of cattle 
from Maly Livestock Commission Company weighing 24,860 pounds 
at a price of $24.00 per ewt. for his employer, H. C. Bohack and Com- 
pany, and the remaining 15 head of cattle, planted with the Bowles 
Livestock Commission Company, were purchased by Swift and Com- 
pany weighing 15,930 pounds at a price of $20.30 per cwt. After all 
expenses incident to the planting and resale of the said 39 head of 
cattle had been paid, the respondent paid $57.66, representing one-half 
of the net profit on the transaction, to True E. Madden on November 
29, 1946. 

7. During the period from on or about April 1, 1947, through April 
1948, with respect to J. J. Cunningham, a former employee of respon- 
dent; during the year 1945 and until August 1946, with respect to 
W. E. Long, a former employee of respondent ; during the period from 
November 29, 1946, until April 1948, with respect to H. R. Griffiths, an 
employee of respondent; and during the period from September 25, 
1947, until April 1948, with respect to Ed. Corrigan, Jr., an employee 
of the respondent, the respondent permitted the said J. J. Cunning- 
ham, W. E. Long, H. R. Griffiths, and Ed. Corrigan, Jr., to buy and sell 
livestock in respondent’s name, knowing that the said four persons 
were not at the respective times registered with the Secretary of Agri- 
culture as dealers under the act. All the profits from the individual 
transactions of the said Cunningham, Long, Griffiths, and Corrigan, 
respectively, were paid to said persons. On his annual reports for the 
years 1946 and 1947, filed with the Secretary of Agriculture pursuant 
to the act and the regulations, the respondent falsely included the vol- 
ume of livestock handled by the said Cunningham, Long, Griffiths, and 
Corrigan in the total volume of livestock handled by the respondent 
as a dealer, and falsely reported the profits made by the said Cunning- 
ham, Long, Griffiths, and Corrigan, respectively, on their individual 
dealer transactions, as salary paid to the said Cunningham, Long, 
Griffiths, and Corrigan, respectively. . 

8. (a) During the year 1946, the official tariff on file with the Secre- 
tary of Agriculture pursuant to the provisions of the act, provided 
with respect to respondent’s buying charges: 

“For purchasing cattle and/or calves for immediate slaughter, $12.50 per car. 
When necessary to purchase and pick up a car from two or more owners, 50c per 
additional lot over two, maximum charge $15.00.” 

During the month of December 1946, the respondent purchased 44 cars 
of cattle for immediate slaughter, for which the respondent assessed a 
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flat charge of $15.00 per car in violation of the tariff provision set out 
above, and at divers other times during the year 1946, the respondent 
purchased cattle for immediate slaughter for which he assessed a flat 
charge of $15.00 per car in violation of the tariff provision set out 
above. 

(b) In connection with the clearing of purchases of livestock by 
H. C. Bohack and Company through its own buyer, the respondent 
failed to assess and collect the correct and lawful charge for such 
clearing services in accordance with his tariff then on file with the 
Secretary of Agriculture as follows: 


Correct 
charge as 
| per tariff 


| 
| Number of | Number of | 


Date cars | heud 


ilies cose seiiaicaioalil = witiaibinnapelll 
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$5. 00 
10. 00 
5.00 
5. 00 
5.00 
5.00 
5.00 
5.00 
5.00 
10. 00 
5.00 
5.00 
10. 00 
5.00 
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oO 


Apr. 23 
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May 6----- 
May 7._--. 

May 8..--_-- 
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May 20 Sa 
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Aig. 3.... 
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Dee. 3-- 
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Dec. 10. 

Dec. 16 


5. 00 
5.00 
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(c) In connection with the clearing out of the stockyards of pur- 
chases of feeder livestock for H. C. Bohack and Company, the respond- 
ent failed to assess and collect the lawful charge for such clearing 
services in accordance with his tariff then on file with the Secretary 
of Agriculture pursuant to the provisions of the act as follows: 


Correct 
charge as 
per tariff 


Number Weight Charge | 
of head (pounds) assessed 


| | | 
Aug. 26 ~ ‘ | 1, 756, 120 $1, 095. 00 $1, 200. 00 
Sept. 11...- aidinboan Serres 57, 040 30. 00 . 20 
SMEG Let ihetrise awa e bac teans duGkennes 28, 040 5. 00 9. 20 


Sept. 18 ; wane . 16, 420 | 7. 50 . 00 
epee ee . 70 


Sept. 9, 980 . 50 
Sept 48, 240 30. 00 34. 20 


Sept. 24. PARSE DEP RERE TD Dy CRE 140, 050 90. 00 5. 30 
Do 197, 910 . 00 35. 00 

ae Es , 232, 320 50. 00 59. 80 

ee ark ii, SN me ee 2 ee 5 74, 680 5.00 52. 00 
Sept. 25. at A 90, 730 30. 00 32. 10 
Sept. 26. _- . Fe 21, 490 5.00 il) 
Do Beye pa iu. woe meee oe 143, 070 . 00 70 
Sept. 27__-. . ae 27, 140 5. 00 
MIR ee Sore eee Mieeenes : Bi 202, 010 35. 00 
Sept. 30._.-- sienna aie tea tia ie 4 115, 750 5. 00 
MOIR Ss tscucccnk. Se 56, 490 30. 00 
3: 25, 760 15. 00 

136, 100 90. 00 
46, 130 30. 00 
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Correct 
charge as 
per tariff 


Date Number Weight Charge 
: of head (pounds) assessed 





342, 070 $210. 00 $234. 10 
210, 490 135. 00 
24, 100 15. 00 
80, 830 45. 00 
66, 310 45.00 
42, 200 30. 00 
699, 850 450. 00 
166, 630 105. 00 
119, 030 75. 00 
130, 730 75. 00 
56, 580 30. 00 
178, 860 105. 00 








9. The respondent destroyed, without the consent of the Secretary 
of Agriculture, all purchase invoices, sales invoices covering the resale 
of planted livestock and scale tickets relating to transactions occurring 
in his business at the stockyards during the period from on or about 
May 1, 1946, through December 31, 1946. 


CONCLUSIONS 


The respondent was registered as a market agency to buy cattle on a 
commission basis for others. In so operating, he was acting as agent 
for the purchasers for whom he bought cattle and who were entitled 
to his undivided loyalty in making such purchases. See /n re Mur- 
bach, Donald & Company, 4 A. D. 553, 555. In representing the best 
interests of his principals at the market, the respondent is required to 
bargain at arm’s length with the persons with whom he deals. The 
creation of a relationship which conflicts with the duty to bargain 
at arm’s length is in violation of the act. E.O. Long was a registered 
dealer with the Secretary of Agriculture to buy and sell livestock for 
his own account and theoretically was, or should have been, a com- 
petitor of the respondent. True E. Madden, in addition to being a 
dealer, was the employed buyer for H. C. Bohack and Company, a 
packer, who was, or should have been, a competitor of some of the re- 
spondent’s principals. Long and Madden in buying for the respond- 
ent could not give the respondent their undivided loyalty. The 
respondent should have been aware of this. The creation and con- 
tinuance of this arrangement by the respondent was an unfair, unjust 
and deceptive practice in violation of section 312 (a) of the act. 

The transactions set out in findings of fact Nos. 4, 5 and 6 illustrate 
how using other dealers and packer buyers at the market to purchase 
livestock for the respondent worked unfairly. In addition, those 
transactions show that the respondent failed to render reasonable 
buying services in violation of section 304 of the act. When the re- 
spondent showed on accounts of purchase issued that certain cattle 
were purchased from E. O. Long or from the commission firms with 
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which True E. Madden had planted livestock and at increased prices 
over the prices at which these cattle had originally been purchased by 
these dealers for the respondent, the respondent wilfully violated 
section 201.44 (9 CFR 201.44) of the regulations issued pursuant to 
the act. 

Under the provisions of section 306 of the act, only those rates and 
charges may be assessed and collected which are contained in the tariff 
on file with the Secretary of Agriculture. The rates set forth in the 
tariff for the service of buying livestock on a commission basis are for 
the entire service of buying and no more or less than those rates may 
be charged either directly or indirectly. The respondent entered into 
an arrangement with two dealers at the market to buy livestock for him. 
These dealers purchased livestock for the respondent under the re- 
spondent’s name but some of this livestock, although billed to respond- 
ent, were charged to the trading accounts of the two dealers and were 
either immediately transferred back to the respondent at higher prices 
or planted by the dealer and repurchased by the respondent to fill orders 
at higher prices. This arrangement was simply a device used by the 
respondent to pass on to his principals the cost to the respondent of 
the buying services of the two dealers and this cost was collected, 
although concealed from his principals in the cost of the livestock, 
in addition to the buying commission. What the respondent did in 
this connection was clearly a violation of sections 305 and 306, as well 
as section 312 (a), of the act. This arrangement could not have been 
carried out but for the fact that E. K. Corrigan and Company, the 
clearing agency of the respondent buying agency also cleared the 
operations of the two dealers involved. The practices disclosed in this 
proceeding show clearly the dangers inherent in the clearing by one 
firm of both dealers and agencies buying on commission. It is a situa- 
tion requiring on the part of the clearing agency strict adherence to 
high ethical standards and a full realization of its responsibility as a 
registrant under the act. The clearing agency in this particular case 
was apparently willing to follow the instructions of its clearees even 
though such assistance facilitated its clearees in the carrying out of 
practices which were clearly unfair and deceptive. 

The order of inquiry alleges that E. O. Long and True E. Madden 
were employees of the respondent. The respondent contends they 
were not employees at all but dealers to whom he turned some of his 
orders to be filled. Although the respondent may not personally have 
considered these two dealers as his employees in the purchase of live- 
stock for him, the manner in which the purchases were made and 
handled through the records shows that these purchases were clearly 
made for the respondent on an employee basis. When Long and 
Madden purchased cattle for respondent, they were not operating as 
bona-fide dealers even though certain of the cattle purchased by them 
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for respondent were later charged to their dealer accounts. <A dealer 
is one who buys and sells for his own account (§ 301 of the act). Long 
and Madden didn’t buy for themselves in the real sense. They bought 
for the respondent. The manner in which the transactions were han- 
dled was simply a device to permit a mark-up in price on certain of 
the livestock used by the respondent in filling his orders in order to 
compensate these dealers for their services as buyers. 

In connection with finding of fact No. 7, the respondent states that 
J. J. Cunningham, W. E. Long, H. R. Griffiths and Ed. Corrigan, Jr., 
were his employees during the periods of time in question. He states 
that he permitted the employees to deal in livestock under his name 
as a means of increasing their compensation since he paid all the 
profits resulting from their dealing to them. However, any person 
who engages in the business of buying and selling livestock at a stock- 
yard for his own account is a dealer and must register. The provi- 
sions of the act with respect to registration cannot be circumvented by 
permitting an employee to trade in the name of his employer. In 
permitting the employees to trade in respondent’s name without being 
registered, the respondent admits that he violated the act. Respondent 
also admits that he violated section 10 of the so-called “Federal Trade 
Commission Act” when he reported the volume of livestock handled 
by such employees on a dealer basis as livestock handled by respondent 
as a dealer and when he reported the profits made by J. J. Cunning- 
ham, W. E. Long, H. R. Griffiths, and Ed. Corrigan, Jr., respectively, 
on their individual transactions as salaries paid to the said four per- 
sons, respectively. 

Respondent also admits that he violated section 306 (f) of the act 
when he failed to assess the proper commissions as set forth in finding 
of fact No. 8. 

Practically all of respondent’s purchase invoices, sales invoices 
covering the resale of planted livestock and scale tickets for a period 
of time had been destroyed without the consent of an authorized rep- 
resentative of the Secretary of Agriculture. In order to reconstruct 
the transactions and completely understand what transpired, an exam- 
ination of duplicate copies of purchase invoices, sales invoices and 
scale tickets in the records of other persons who were the opposite 
parties to the transactions was necessary. The respondent concedes 
that the destruction of his records constitutes a violation of section 
201.50 (9 CFR 201.50) of the regulations issued pursuant to the act. 

The order of inquiry alleges that the violations of the act and the 
regulations by the respondent were wilful violations. The Livestock 
Branch has recommended a cease and desist order and a suspension of 
respondent’s registration for a period of fifteen days, ten days of which 
to be held in abeyance and not to become effective, unless within two 
years from the date of this order, the respondent shall be found, after 
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an opportunity for a hearing, to have again violated the provisions of 
the act and the regulations thereunder in the manner set out in the 
order of inquiry. The violations of the respondent are serious, 
Counsel for the respondent has made an impressive statement of miti- 
gating and extenuating circumstances, but for which a longer suspen- 
sion would be warranted. In view of all the circumstances, the recom- 
mendation for a cease and desist order and for a suspension of respond- 
ent’s registration, agreed to by counsel for the respondent, will be 
followed in this case. 
ORDER 


The respondent shall cease and desist from: 

(1) destroying any books, records, documents and papers which 
contain, explain or modify transactions in respondent's business with- 
out the consent in writing of an authorized representative of the Secre- 
tary of Agriculture, 

(2) engaging in unfair, unjust and deceptive practices as set out 
in this order, 

(3) making false entries in his books and records and false state- 
ments in his annual report filed with the Secretary of Agriculture 
pursuant to the act, 

(4) failing to render reasonable buying services as required by the 
act, 
(5) failing to assess and collect the rates and charges set out in 
respondent’s tariff on file with the Secretary of Agriculture, 

(6) failing to report correctly to respondent’s principals the names 
of persons from whom the respondent purchased livestock for his prin- 
cipals and the prices at which such livestock was purchased. 

On the effective date of this order, the respondent’s registration as 
a market agency and as a dealer is suspended for a period of 15 days. 
However, the last 10 days of such suspension shall be held in abeyance 
and shall not become effective unless within two years from the date 
of this order, the respondent shall be found, after an opportunity for 
a hearing, to have again violated the provisions of the act or the regu- 
lations promulgated thereunder in the manner set out herein. 

This order shall be served upon respondent and it shall become effec- 
tive on November 16, 1949. 


(No. 2249) 


In re Marxer Acrenctges at Union Stock Yarps, Cuicaco, ILurNots. 
P&S Doc. No. 402. Decided October 27, 1949. 
Continuation of Rates and Charges 


The order of October 27, 1949, as amended by the order of December 20, 1948, is 
continued in effect for a thirty-day period beginning November 2, 1949, 
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8 A. D. MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILL. 1171 


Ur. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. 


Decision by Thomas J. Flawin, Judicial Officer 
ORDER 


The respondents are now operating under an order issued by the 
Judicial Officer under the provisions of the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.) on October 27, 1948 (7 A. 
D. 974) as amended by an order dated December 20, 1948 (7 A. D. 1194). 
These orders suspended the operation of the basic order dated March 
12, 1934, during the period beginning November 2, 1948, and ending 
November 1, 1949, and authorized the filing of the tariffs presently 
in effect. 

On October 7, 1949, the Livestock Branch filed a petition requesting 
that an order be issued providing for continuation for a temporary 
period of the current rates and charges. This petition recites that the 
request was made for the reason that on and after November 2, 1949, in 
the absence of some further temporary order, respondents will be 
required to assess those rates and charges provided for in the order 
of March 12, 1934. The petition further states that such a reduction 
of respondents’ charges would work a hardship upon respondents and 
adversely affect marketing conditions which, of course, would be con- 
trary to the public interest. 

Copies of the petition filed on October 7, 1949, were served upon 
respondents’ representatives on October 11, 1949. Under the rules of 
practice and procedure, respondents’ answer may be filed at any time 
before November 1, 1949. Inasmuch as the Packers and Stockyards 
Act provides that no order fixing rates shall become effective in less 
than five days, an order issued after the termination of the period 
during which respondents are entitled to file an answer could not be 
effective until November 6, 1949. Such a situation would cause con- 
fusion and disrupt the orderly processes of the stockyard. Accord- 
ingly, this interim order is being issued continuing the present 
authorization in effect for a temporary period. 

The order of October 27, 1948, as amended by the order of De- 
cember 20, 1948, is continued in effect to and including December 2, 
1949. 

The petition filed on October 7, 1949, requesting continuation of 
the current rates and charges for a period of one year was published 
in the Federal Register on October 12, 1949 (14 F. R. 6184). No 
protest against the action requested was received. It is found, there- 
fore, that notice and public procedure on this rule are unnecessary. 

The respondents who have been assessing the current rates for 
the past eleven months need no time to prepare for and be ready to 
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comply with the provisions of this order. This order is not effective 
until the sixth day after its signature. It is in the public interest 
that this order be effective by November 2, 1949, as any delay beyond 
that date may adversely affect marketing facilities. Accordingly, 
good cause is found for making this order effective in less than thirty 
days. 

This order shall become effective on November 2, 1949. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2250) 


DeMase ann Manna Co. v. Evxins Fruir & Propuce Co. PACA 
Doc. No. 5170. Decided October 3, 1949. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant sold several shipments of perishable agricultural commodi- 
ties to respondent who accepted delivery but failed to pay the full purchase 
price and failed to file an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, and respondent’s failure to pay the 
balance of the purchase price due is a violation of the act for which repara- 
tion should be awarded to complainant, with interest.* 


Messrs. Miller & Miller, of Pittsburgh, Pennsylvania, for complainant. Mr. EH. D. 
Mulwille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed., 499a et seq.). 
An informal complaint was received June 10, 1949. A formal com- 
plaint was filed June 21, 1949, alleging failure on the part of respond- 
ent to pay the purchase price for 9 lots of various produce sold to 
respondent during the period December 20, 1948, through January 26, 
1949. A copy of the report of investigation was served on the com- 
plainant on August 2, 1949. Copies of the report of investigation 
and a formal complaint were served on the respondent August 8, 
1949. 

At the time of the service of the complaint respondent was notified 
in writing that an answer should be filed within 20 days thereafter 
and that in accordance with section 47.8 (c) of the rules of practice 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. The respondent has failed to file an answer 
and this proceeding is being disposed of on the basis of such default. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 





8 A.D. DEMASE AND MANNA CO. Vv. ELKINS FRUIT & PRODUCE CO. 1173 
FINDINGS OF FACT 


1. Complainant is a partnership composed of Lorenzo DeMase and 
Sam Manna trading as DeMase and Manna Co., whose address is 
207-209 Catanzaro Building, Pittsburgh 22, Pennsylvania. 

2. Respondent is an individual, Dale Harvey White, trading as 
Elkins Fruit & Produce Co., whose address is Elkins, West Virginia. 
At the time of the transaction complained of herein respondent was 
licensed under the act. 

3. On or about the dates as below enumerated the complainant sold 
in interstate commerce by oral contracts to respondent the following 
perishable agricultural commodities : 


December 20, 1948 


Cartons tomatoes 
Paskots tomatoes... .......-....... woteers 


December 29, 1948 


Endive . 
NNER Sas 2 hae iy oe tt Bi ee ee 


$209. 74 


. 00 
. 00 
. 30 


Baskets tomatoes .40 $240. 00 
Cartons tomatoes ) .40 £120.00 


$40. 00 

132. 50 

15 
$172. 65 


$105. 00 
53. 75 
125. 00 
62. 50 


$347. 45 
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January 20, 1949 
2 -svoceoli....._.. NG oda Su, Seah ot tates ted ea @ $7.50 $15.00 
CRY acs e SO e aa, Re ne Boe See @ 7.00 35. 00 P 
2.50 125.00 
$175. 21 
January 26, 1949 Ce 
Se I 5 cig i Acer ee ae @ $5.75 $115.00 
PRN eee Ine at eee ee eek eae @ 3.50 3. 50 
SMR 2 SS oes eee st saa ee oases 6. 75 M 
$139.67 | L 
4. The aforementioned agricultural commodities were shipped in } 9 
interstate commerce and delivered to and accepted by respondent in 
accordance with the terms of the contract. A 
5. There was due the complainant on account of said sales the | ;. 
amount of $2,419.62. The respondent on or about February 23, 1949, J 4 
paid complainant the sum of $437.10, leaving a balance due on said t 
sales of $1,982.52, no part of which has been paid by respondent. 
6. Informal complaint was received June 10, 1949, which was within [| , 
nine months after the cause of action accrued. t 
CONCLUSIONS ; 
The failure of the respondent to file an answer to the complaint con- e 
stitutes an admission of the facts alleged in the complaint and a waiver [| } 
of oral hearing as provided for in the rules of practice (7 CFR } ¢ 
47.8 (c)). , 
The facts thus admitted are that the respondent purchased from | t 
the complainant 9 lots of perishable agricultural commodities at the }| ‘ 
agreed price of $2,419.62; that the complainant delivered the com- : 
modities in accordance with the terms of the contracts; that the re- . 
spondent accepted the shipments and paid complainant $437.10, leav- ( 
A 


ing a balance due of $1,982.52, no part of which has been paid. The 
failure of the respondent to pay the balance of the purchase price is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,982.52, with interest, and the facts 
should be published. 

ORDER 





Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $1,982.52, with interest thereon at the 
rate of 5 percent per annum from February 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


PACA DOC. NO. 4926 
(No. 2251) 


PACA Doc. No. 4926* Decided October 3, 1949. 
Dismissal—Petition for Reconsideration or Rehearing 


Complainant’s petition for reconsideration or rehearing dismissed where no error 
found in previous order and no justification shown for reopening proceeding 
for introduction of further evidence.** 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING PETITION FOR RECONSIDERATION OR REHEARING 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seqg.), an order was 
issued June 14, 1949, dismissing the complaint for lack of evidence as to 
the significance of different brands and their established meaning in 
the trade as to kind, grade, size, or quality. A copy of the order was 
served upon the complainant on June 18, 1949. A stay order was is- 
sued on June 29, 1949, and complainant was granted an extension of 
time within which to file a petition for reconsideration. 

A petition for reconsideration or, in the alternative, a rehearing, 
was filed by the complainant on July 6, 1949, which was within the 
extended time allowed for such filing. The complainant alleges in 
its petition that the evidence submitted indicates the quality and grade 
of the brands, but the evidence and the petition are based exclusively 
on the particular carload in controversy. The evidence disclosed that 
the grapes labeled Rennie Boy brand in this shipment were of poorer 
quality than those in the lugs marked Orchid brand, and we said as 
much in the previous order. We cannot, however, assume from the 
condition of grapes in a specific shipment, without further evidence, 
that the brands were known to the trade and that when the contract 
was made the reference to the brand name had any meaning as to 
quality, color, grade, or size. 

While complainant’s claim is based on a breach of the contract as to 
brand labeling, and we found there was such a breach, there is no proof 
that brand labeling caused any damage. What complainant is really 
seeking to prove is that it was damaged as a result of the grade and 
quality of the Rennie Boy grapes delivered. As we indicated previ- 
ously, damage on the latter theory was not shown because there was no 
proof as to the grade and quality requirements of the contract. 
Nothing that is said in complainant’s petition changes our views in this 
respect. 

*As explained in Prefatory Note, the identities of the parties are not disclosed.— Ed. 


**Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 


863310—49——_8 
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No reasons have been stated which would justify reopening the pro- 
ceeding for the introduction of further evidence. 

The petition for reconsideration or rehearing is dismissed without 
prior service upon respondent. 

Service hereof shall be made on the parties. 


(No. 2252) 


CEenTRAL Fruir & VEGETABLE Co. v. OKLAHOMA Fruir & VEGETABLE 
Co. PACA Doc. No. 5178. Decided October 6, 1949. 


Failure to Pay Purchase Price—Default 


Where respondent purchased several shipments of perishable agricultural com- 
modities from complainant but failed to pay the full agreed price and failed 
to answer the complaint, held, respondent’s failure to file an answer consti- 
tutes an admission of the facts alleged in the complaint and respondent’s 
failure to pay the agreed purchase price is a violation of section 2 of the act, 
for which complainant should be awarded reparation, with interest.* 


Central Fruit & Vegetable Co., of Dallas, Texas, complainant pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
An informal complaint was received March 4, 1949. A formal com- 
plaint was filed July 6, 1949, alleging failure on the part of the 
respondent to pay the full agreed price for several shipments of per- 
ishable agricultural commodities purchased during the period from 
November 28, 1948 to December 28, 1948. A copy of the report of 
investigation was served upon complainant on August 13, 1949. On 
the same date copies of the report of investigation and the formal 
complaint were served upon the respondent. 

At the time of service of the complaint the respondent was notified 
in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. The respondent has failed to file an answer 
and this proceeding is being disposed of on the basis of such default. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 






1. Complainant is an individual, Joe Mosesman, trading as Central 
Fruit & Vegetable Co., whose post office address is 2009 Cadiz Street, 
Dallas 1, Texas. 

2. Respondent is a partnership composed of William T. McCauley 
and William Graves Deel, trading as Oklahoma Fruit & Vegetable 
Co., whose post office address is 340 East Choctaw, McAlester, Okla- 
homa. At the time of the transaction complained of herein respondent 
was licensed under the act. 

3. On or about the following dates, in the course of interstate com- 
merce, complainant by oral contract sold to respondent the following 
shipments: November 28, 1948, 100 packages of grapes for the total 
amount of $75; December 2, 1948, 5 sacks of onions and 50 packages 
of grapes for the total amount of $116.25; December 9, 1948, 50 pack- 
ages of grapes and 25 crates of lettuce for the total amount of $231.25; 
and December 28, 1948, various perishable agricultural commodities, 
including tomatoes, lettuce, grapes, celery, lemons, and bananas, for 
the total amount of $1,242.50. The total agreed price for the 4 ship- 
ments was $1,665. 

4, All of the aforementioned shipments were shipped from Dallas, 
Texas, to the respondent at McAlester, Oklahoma, by complainant’s 
truck or by respondent’s truck. 

5. The produce was accepted by respondent but the respondent has 
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The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint, as pro- 
vided for in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
the complainant 4 shipments of various perishable agricultural com- 
modities for a total agreed price of $1,665; that the complainant 








otitied 
reafter 










actice, | delivered the produce in accordance with the terms of the contracts; 
» facts and that the respondent accepted the shipments but has paid only 
von $1,465, leaving a balance due of $200, no part of which has been paid. 
stout A letter from the respondent prior to the filing of the complaint 
Subject- | stated that the produce was of inferior quality but respondent offered 






no defense to the formal complaint. The failure of the respondent 
to pay the full purchase prices is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $200, 
with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $200, with interest thereon at the rate 
of 5 percent per annum from January 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(No. 2253) 


Ricwarp J. TraGeser v. Rrnatpt Broruers. PACA Doc. No. 5171. 
Decided October 6, 1949. 


Failure to Deliver—Default—Damages 


Where complainant alleged failure on part of respondent to deliver onions in 
accordance with the terms of a contract and that complainant suffered a 
loss by purchasing a replacement shipment, and where respondent failed to 
answer the complaint, held, respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and respondent’s failure 
to deliver the onions is in violation of section 2 of the act, for which repara- 
tion should be awarded to complainant for the damages sustained by him in 
purchasing a replacement shipment.* 


Mr. Richard J. Trageser, of Baltimore, Maryland, complainant pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
An informal complaint was filed November 1, 1948. A formal com- 
plaint was filed June 27, 1949, alleging failure on the part of respond- 
ent, on or about October 15, 1948, to deliver a carload of onions at 
the agreed price of $840 and that by reason thereof complainant was 
forced to purchase a replacement carload of onions for $1,050, or at 
an additional cost of $210. Complainant seeks to recover the latter 
amount as damages. <A copy of the report of investigation was served 
upon the complainant on August 2, 1949. Copies of the report of 
investigation and the formal complaint were served upon the respond- 
ent August 4, 1949. 

At the time of service of the complaint the respondent was noti- 
fied in writing that an answer should be filed within 20 days thereafter 
and that in accordance with section 47.8 (c) of the rules of practice 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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failure to file an answer would constitute an admission of the facts al- 
leged in the complaint. The respondent has failed to file an answer 
and this proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Richard J. Trageser, whose post 
office address is Pennsylvania Produce Terminal, Baltimore 17, Mary- 
land. 

2. Respondent is a partnership composed of Thomas John Rinaldi, 
Angelo Rinaldi, and Samuel Cosmo Rinaldi, trading as Rinaldi 
Brothers, whose post office address is 314 South Peterboro Street, Can- 
astota, New York. At the time of the transaction complained of 
herein respondent was licensed under the act. 

3. On or about October 15, 1948, respondent, by contract in writing, 
through his broker F. J. Davidson, Jr., Co., Washington, D. C., con- 
tracted to sell to complainant one carload of U. S. No. 1 New York 
yellow globe onions, 70 percent 2 inches and up, new branded 50 pound 
tangerine saxoline sacks, at the agreed price of $1.40 per sack, or $840 
for the carload of 600 sacks, shipment to be made from Canastota, 
New York, to complainant at Baltimore, Maryland. 

4. Respondent did not ship the onions and on November 3, 1948, 
complainant purchased a replacement shipment of onions which com- 
plied with the terms of the contract for $1.75 per sack delivered in 
Baltimore, or for a total additional cost of $210. 

5. Respondent’s failure to deliver onions in accordance with the 
terms of the contract was in violation of section 2 of the act and 
resulted in a loss to the complainant of $210. 

6. Informal complaint was received November 1, 1948, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint, as pro- 
vided for in the rules of practice (7 CFR 47.8 (c) ). 

The facts thus admitted are that respondent agreed to deliver one 
carload of U. S. No. 1 New York yellow globe onions, 70 percent 2 
inches and up, new branded 50 pound tangerine saxoline sacks, at the 
agreed price of $840; that respondent failed to deliver the onions as 
agreed and complainant purchased a replacement shipment for $1,050 ; 
and that as a result of respondent’s failure to deliver onions in accord- 
ance with the terms of the contract complainant was damaged to the 
extent of $210. Prior to the filing of the complaint, correspondence 
indicates that respondent claims the contract was not for U. S. No. 1 
onions but for medium onions, which were shipped and rejected, but 
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respondent has failed to file an answer to the formal complaint. The 
failure of the respondent to deliver the carload of onions in accordance 
with the terms of the contract was in violation of section 2 of the act. 
As a result of such violation, complainant sustained damages of $210. 
Reparation should be awarded complainant in that amount, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to the complainant, as reparation, $210, with interest thereon at the 
rate of 5 percent per annum from November 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2254) 
PACA Doc. No. 4882* Decided October 6, 1949. 


Dismissal—Petition for Reconsideration and Rehearing 


Where petition for rehearing and reconsideration contends that the findings 
and conclusions of the prior order are contrary to the facts and the law, 
held, that all of the evidence referred to in the petition was considered and 
discussed in the prior decision and that the prior order is supported by the 
facts and the law, and, therefore, the petition is dismissed.** 


Petition for Rehearing As Constituting Petition for Reconsideration 


Where petition for rehearing indicates that respondent actually desires only 
reconsideration of the prior order, the petition is so considered.** 


Mr. Louis Gelbman, of Youngstown, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING RESPONDENT’S PETITION FOR REHEARING AND 
RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seg.), an order was 
issued May 24, 1949, awarding reparation to complainant against re- 
spondent in the amount of $898.13, with interest. The award was 
based upon our findings and conclusions that respondent agreed to 
purchase a carload of lettuce from complainant and that respondent’s 
rejection of the lettuce was without reasonable cause and in violation 
of section 2 of the act. 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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On June 8, 1949, respondent filed a petition for rehearing on the 
ground that the findings and conclusions were contrary to the facts 
and the law. An order was issued staying the order of May 24, 1949, 
and respondent was granted an extension of time for the filing of a 
brief in support of its petition. On July 14, 1949, respondent filed 
the brief and mailed a copy to complainant’s attorneys. 

The petition and brief indicate that respondent does not desire re- 
hearing of the proceeding but rather a reconsideration of the order of 
May 24, 1949. The petition is considered accordingly. Respondent 
contends that he did not authorize * * * to purchase the carload 
of lettuce from complainant on June 10, 1947, and he refers to the 
wording of various telegrams in support thereof. The existence of 
the contract was a question of fact. All of the evidence to which 
respondent now refers was considered and discussed in our previous 
order. In our opinion, the order of May 24, 1949, is supported by 
the evidence and the applicable principles of law. Accordingly, the 
petition for rehearing and reconsideration is hereby denied. This 
order shall be published. 

The reparation awarded in the order of May 24, 1949, shall be paid 
within 30 days from the date of this order. 

Service of this order shall be made upon the parties. 


(No. 2255) 


PACA Doc. No. 5020.* Decided October 10, 1949. 


Dismissal—Request of Complainant 
The complaint is dismissed on request or complainant’s representative because 
of delay necessitated by prosecution of claims against the carrier. 
Shippers Traffic Service, of Brownsville, Texas, for complainant. Respondent 
pro se. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.), in which 
complaint was filed for the recovery of the unpaid balance of the 
agreed purchase price for an interstate carload shipment of Mexican 
tomatoes. An informal complaint was received on February 5, 1948, 
and a formal complaint was filed on May 13, 1948. Respondent filed 
an answer on September 13, 1948, admitting the purchase and accept- 
ance of delivery of the shipment in controversy but contending that 
it was accepted with the understanding that the three lower layers 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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would be handled for complainant’s account. The shipment was 
handled accordingly and net proceeds remitted to complainant. The 
respondent contends, therefore, that nothing is due complainant. 

By letter addressed to the presiding officer under date of September 
22, 1949, complainant’s authorized representative referred to the § 
instant proceeding and stated: 

“We have been unable to settle the claim with the Pennsylvania Railroad, 
directly, and * * * hag now decided to file suit in the Circuit Court against 
the carrier. Inasmuch as it will take considerable time to dispose of the matter 
through this channel, he has also decided to withdraw and cancel the complaint 
against * * *, Will you kindly mark your records accordingly.” 


In compliance with complainant’s request, the complaint is 
p p ’ p 


dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2256) 


Curis ATKINSON Propuce v. BAHAKEL Bros. PACA Doc. No. 5181. 
Decided October 12, 1949. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that respondent failed to pay the full purchase price 
for tomatoes, and where respondent failed to answer the complaint, held, 
respondent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and respondent’s failure to pay the full purchase 
price for the tomatoes is a violation of the act for which complainant is 
entitled to an award of reparation.* 

Chris Atkinson Produce, of Fort Pierce, Florida, complainant pro se. Mr. E. D. 
Muiviile, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
An informal complaint was filed February 6, 1949. A formal com- 
plaint was filed April 29, 1949, alleging that on or about December 31, 
1948, respondent purchased tomatoes from the complainant but failed 
to pay the agreed purchase price. <A copy of the report of investiga- 
tion was mailed to the complainant July 18, 1949. Copies of the 
report of investigation and the formal complaint were served upon 
the respondent August 4, 1949. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that in accordance with section 47.8 (c) of the rules of practice failure 
to file an answer would constitute an admission of the facts alleged in 
the complaint. Respondent has failed to file an answer and this 
proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Chris Atkinson and 
A. B. Taylor, doing business as Chris Atkinson Produce, whose post 
oflice address is Box 683, Fort Pierce, Florida. 

2. Respondent is an individual, William Bahakel, trading as 
Bahakel Bros., whose post oflice address is 317 Second Avenue North, 
Birmingham, Alabama. At the time of the transaction complained 
of herein respondent was licensed under the act. 

3. On or about December 31, 1948, complainant, as a broker, pur- 
chased tomatoes for the respondent in Fort Pierce, Florida, after 
inspection of the tomatoes by respondent. 

4. Complainant washed, waxed, graded, and loaded the tomatoes on 
respondent’s truck and they were transported to Birmingham, 
Alabama. 

5. Respondent gave complainant a check for $660.40, the cost of 
the tomatoes plus $48.60 for brokerage, or a total of $709. The check 
was returned unpaid by the bank due to insufficient funds. 

6. Respondent paid complainant $225 on May 3, 1949, and $100 
during August 1949, leaving a balance due of $384, no part of which 
has been paid by respondent. 

7. Informal complaint was filed February 6, 1949, which was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint as pro- 
vided for in the rules of practice (7 CFR 47.8 (c) ). 

The facts thus admitted are that complainant purchased tomatoes 
for respondent as a broker after the tomatoes had been inspected by 
respondent ; that complainant cleaned, waxed and graded the tomatoes, 
which were then shipped to the respondent in Birmingham, Alabama; 
that the tomatoes were accepted by respondent; and that respondent 
failed to pay the full agreed purchase price plus brokerage totaling 
$709. Respondent paid $325, leaving a balance due of $384. Corre- 
spondence from the respondent is to the effect that the purchase was 
made in reliance on complainant’s statement that it was safe to buy 
the tomatoes despite a recent frost in the growing area; that the toma- 
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toes did not ripen properly due to frost damage; and that respondent 
suffered a loss on the purchase. However, no defense has been offered 
to the formal complaint, although the time for filing an answer was 
extended to September 17, 1949. The failure of the respondent to 
pay the balance of the purchase price is in violation of section 2 of 
the act. Reparation should be awarded complainant in the amount 
of $384, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to the complainant, as reparation, $384, with interest thereon at the 
rate of 5 percent per annum from January 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2257) 


BracKerR VecGeTABLE SALES Company v. SrmMon Sriecet Company. 
PACA Doc. No. 4998. Decided October 19, 1949. 


Failure to Pay Purchase Price—Failure to Show Warranty—FEffect of Inspection 
by Agent of Produce Purchased 


Complainant-seller, not shown to have warranted a certain grade or quality of 
tomatoes, should be awarded reparation for the contract purchase price 
where respondent’s agent was allowed unrestricted examination of a car- 
load of tomatoes, and one of its officers examined the report made by a 
Federal inspector before purchasing and accepting delivery.* 


Principal and Agent—Liability of Agent Disregarding Principal’s Instructions 


Where respondent knew that complainant had instructed his broker not to sell 
a carload of tomatoes to A but nevertheless negotiated a sale to A and com- 
plainant insisted on invoicing the shipment to respondent, it is held, that re- 
spondent is liable to complainant for the agreed purchase price of the ship- 
ment purchased after inspection.* 


*. R. W. Gudgeon, of Chicago, Illinois, for complainant. Messrs. Golbus € 
Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer 


Decision by Thomas J. Flynn, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S. C. 1946 ed. 499a et seg.), for the recovery of rep- 
aration in the amount of $3,648.54, which is alleged to be the unpaid 
contract purchase price for a carload of Mexican tomatoes sold and 
delivered to respondent. Informal complaint was made to the Chi- 
cago, Illinois, branch office of the Regulatory Division on April 13, 
1948, and a formal complaint was filed on May 3, 1948. A copy of the 
formal complaint, together with a copy of the report of investigation 
made by the Regulatory Division, was served on respondent by regis- 
tered mail on July 10, 1948. A copy of the report of investigation was 
served by registered mail on complainant on July 12, 1948. Respond- 
ent filed an answer on July 26, 1948, denying any liability to com- 
plainant in connection with the transaction upon which the complaint 
is based and requesting dismissal of the complaint. 

A formal hearing was held at Chicago, Illinois, on December 14, 
1948, at which both parties were represented by counsel. Earl J. 
Riley, complainant’s Chicago broker who negotiated the sale of the 
tomatoes in controversy and B. H. King, an employee of Earl J. Riley, 
testified for complainant. Simon Siegel and August Fesi were called 
as witnesses for respondent. Alexander Golbus, respondent’s attor- 
ney, also testified for respondent. 


FINDINGS OF FACT 


1. Complainant, J. G. Bracker, is an individual trading as the 
Bracker Vegetable Sales Company, whose address is Nogales, Arizona. 

2. Respondent, Simon Siegel Company, is a corporation whose ad- 
dress is 216 South Water Market, Chicago, Illinois. At the time of 
the transaction involved in this proceeding, respondent was licensed 
under the act. 

3. On April 6, 1948, the Riley-McFarland Company, Chicago, 
Illinois, acting as agent for complainant, entered into an agreement 
with respondent for the sale by complainant to respondent of 1,040 
lugs of Amanda Brand Mexican tomatoes, then contained in car PFE 
48498, on track in Chicago, at an agreed price of $3,062.50, f. o. b. 
Mexican shipping point, plus $52 crossing and $529.04 duty charges, 
or a total sale price of $3,648.54. This sale was made without war- 
ranty as to grade or condition. Respondent purchased the tomatoes 
after having made a visual inspection thereof at Chicago, and after 
having examined a stenographic transcription of a report of Federal 
inspection made at Chicago, Illinois, on April 5, 1948. 

4. Complainant’s agent, the Riley-McFarland Company, ordered 
the shipment in question diverted to respondent at Chicago, Illinois, 
at 2:40 p. m. on April 6, 1948. Respondent resold the tomatoes to the 
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LaRosa Distributing Company at Indianapolis, Indiana, and at 3:15 
p. m. on the same date respondent ordered the shipment diverted to 
Indianapolis. 

5. Respondent has failed and refused to pay all or any part of the 
purchase price of the shipment to complainant or to anyone on com- 
plainant’s behalf. 

6. Formal complaint was filed on May 3, 1948, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s first defense is that complainant’s broker, Earl J. Riley 
of the Riley-McFarland Company, knew that respondent was handling 
this shipment of tomatoes only as agent of the LaRosa Distributing 
Company of Indianapolis, Indiana. It is contended, therefore, that 
respondent cannot be held individually liable for any damage com- 
plainant may have sustained. It may be conceded that Mr. Riley was 
aware of the fact that respondent intended to purchase the shipment 
in controversy for the LaRosa Distributing Company. Nevertheless, 
complainant had instructed its agent, Mr. Riley, not to sell the carload 
of tomatoes to the LaRosa Distributing Company. Mr. Simon Siegel 
himself testified regarding the reason complainant would not deal with 
LaRosa. He stated as follows on direct examination: 

“On April 6, Mr. Riley explained that his principal, Bracker, already had one 
government complaint pending against LaRosa, and that he could not show that 
he was diverting a car to LaRosa. He would invoice it to me, and I could invoice 
it to LaRosa, and that more or less was supposed to have been kept quiet.” R. 
p. 73. 

At another point, Mr. Siegel testified as follows regarding the purchase 
of the shipment: 

“*# * * So I phoned Riley and told him, okay, we are taking the car of toma- 
toes, and divert it to LaRosa Distributing Company at Indianapolis, and invoice 
them direct.” 

Q. “And what followed that particular conversation?” 

A. “Well, right away Riley said oh no, nothing doing, or words to that effect. 
He was going toinvoice thecartome. * * * ” Rp. 56. 

Thus, it appears clear that complainant had no intention of selling 
the shipment to the LaRosa Distributing Company and, in fact, re- 
fused to sell it to them. Complainant insisted that the car must be 
sold and invoiced to respondent. It is clear, therefore, that the parties 
intended for respondent to be liable on the contract. This is revealed 
by the testimony of respondent’s own witness. Regardless of the fact 
that a principal is disclosed, the agent may assume a personal obliga- 
tion if the facts disclose an intention of the parties to do so. ig 
man v. American Palestine Line, Inc., et al. (C.C. A. (2d) (1927) ), 

F. (2d) 749. 
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Respondent’s second defense is that complainant’s agent warranted 
the shipment to be 85 percent U. S. No. 1 grade at Chicago, when in 
fact the Federal inspection was restricted to the second, third, and 
fourth upper layers of the load. Respondent contends that the top 
layer was in such bad order that if it were taken into consideration in 
the inspection, the tomatoes would not have graded 85 percent U. S. 
No. 1 as represented. 

The evidence discloses that on April 6, 1948, respondent inquired of 
the Riley-McFarland Company whether it had any tomatoes for sale 
and was informed that the car in question was for sale. Respondent 
was informed of the location of the car and immediately dispatched 
an employee, August Fesi, to examine the shipment and report on the 
condition of it. Mr. Fesi examined the shipment and reported that 
the entire top layer of the load was badly disarranged and in bad 
condition. In reporting to respondent, he stated that the shipment 
was in such bad condition that he could not make a thorough inspec- 
tion. Regardless of this report received from its agent, however, 
respondent discussed the shipment further with Mr. Riley, and Mr. 
Riley furnished respondent with a stenographic transcription of a 
report of Federal inspection which had been made of the tomatoes on 
April 5. This transcription had been made of the inspector’s tele- 
phone report of his findings on inspection and was written on two 
sheets, the first of which stated in part: 

“PFE 48498—divided load—5-S8 layers set of bracing intact practically all lugs 
top layer show materially and badly disarranged including many lugs with loose 
lids practically all strips top layer loose or broken * * * stock now fails to 
grade U. S. #1 but contains approximately 85% U. S. #1 quality.” 

The second sheet of the transcription stated : 

“Restricted to upper four layers—Second, third and fourth layers were 
inspected, no inspection was made on top layer account disarrangement. * * * 
Douglas 9:20 am 4/6”. 

Respondent’s witness, Simon Siegel, testified that Earl J. Riley had 
stated that the tomatoes graded 85 percent U. S. No. 1 without men- 
tion of the fact that inspection was restricted to the second, third and 
fourth layers of the load. He also stated that Mr. Riley showed him 
only the first sheet of the previously described stenographic transcript 
of the inspection report, but withheld the second sheet which indicates 
that the inspection was restricted to the second, third and fourth layers 
of the load. The testimony offered by complainant regarding this 
matter, however, is directly conflicting. In this connection, Earl J. 
Riley stated positively that he made no representations to respondent 
regarding the grade of the shipment but, instead, told respondent that 
he had an inspection report of the shipment which was too long to 
read over the telephone and, for this reason, he would send it up te 
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Mr. Siegel so that he could read all of it. Complainant’s witness, 
B. H. King, an employee of the Riley-McFarland Company, testified 
that he took the stenographic transcript to Simon Siegel, who examined 
both sheets of the report, made pencil notes from it and returned it 
to him. 

It is concluded that the respondent has failed to sustain its burden 
of proof in support of its allegation that Earl J. Riley represented 
the carload of tomatoes as grading 85 percent U.S. No.1. The prob- 
abilities regarding the divergent contentions of the parties regarding 
this matter fall in favor of complainant’s position. Both Riley and 
- Siegel knew that the top layer of the lugs was badly disarranged and 
in poor condition. It is evident that each of them was aware that 
the other knew of this situation. Under these circumstances, it does 
not seem reasonable to assume that Riley would attempt to conceal 
the fact that the top layer was not taken into account in the grade 
reported by the inspector. It may also be said that even if full 
credence were given to respondent’s position that Riley warranted 
the entire carload of tomatoes to be 85 percent U. S. No. 1, it would 
still be difficult to find a breach of warranty on the ground that the 
top layer was not in fact of that grade. This is so because Siegel was 
fully aware of the poor condition of the lugs in the top layer of the 
load. His employee, Mr. Fesi, was sent to examine the shipment and 
reported the crates in the top layer were smashed and the tomatoes 
in that layer apparently unfit for human consumption. This situa- 
tion was reported to respondent in terms sufficiently clear to put him 
on guard against any representations to the contrary. Furthermore, 
Fesi’s report regarding the very bad condition of the top layer of the 
load was confirmed by the first paragraph on the first sheet of the 
stenographic transcript of the inspector’s report which Simon Siegel 
admits having examined. This report stated that practically all lugs 
in the top layer were badly disarranged and practically all of the 
strips on the top layer were loose or broken. It is evident, therefore, 
that respondent was provided with ample evidence of the unsatisfac- 
tory condition of the top layer of the shipment. As an experienced 
produce merchant, Simon Siegel should have known from these reports 
that the top layer probably could not have graded 85 percent U. S. 
No. 1. Furthermore, it is well established law that a warranty in 
general terms does not cover defects which the buyer must have 
observed. 

It is concluded, therefore, that respondent was primarily liable on 
the contract involved herein, and purchased the shipment in reliance 
upon an inspection made by one of its employees and on the Federal 
inspection report which it knew or should have known was restricted 
to the layers immediately below the top layer in the car. The ship- 
ment was delivered by complainant in full compliance with the con- 
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tract between the parties and was accepted by respondent by its acts 
of reselling it and diverting it to Indianapolis, Indiana. 

Respondent’s failure to pay complainant the full amount of the 
contract purchase price of $3,648.54 for the shipment of tomatoes 
involved in this proceeding was in violation of section 2 of the act, 
which violation caused complainant damages in said amount. Repara- 
tion, plus interest, should be awarded accordingly. The facts should 
be published. 

ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,648.54, with interest thereon at the 
rate of 5 percent per annum from April 6, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2258) 


PHILADELPHIA Propuce Crepit & CoLLection Bureau v. Mic art J. 
CrrasE. PACA Doc. No. 5172. Decided October 20, 1949. 


Failure to Pay Purchase Price—Default 


Where respondent purchased from complainant’s assignors various perishable 
agricultural commodities, and the assignors delivered the commodities, in 
accordance with the terms of the contracts, to respondent, and the latter 
accepted the produce but failed to pay the purchase price, and respondent 
failed to file an answer to the complaint, held, that respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the complaint, 
and his failure to pay the agreed purchase price for the commodities accepted 
by him is a violation of the act for which reparation, with interest? should 
be awarded to complainant.* 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.), 
brought by complainant as assignee of certain Philadelphia produce 
dealers from whom it is alleged respondent received but failed to pay 
for various kinds and quantities of perishables purchased during the 
period July 26 through August 2, 1948. A copy of the formal com- 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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plaint, together with a copy of the report of investigation, was served 
by registered mail upon respondent on August 5, 1949. A copy of 
the report of investigation was also served by registered mail upon 
complainant on August 4, 1949. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed by 
him within 20 days after the receipt of such notice and that, in accord- 
ance with section 47.8 (c) of the rules of practice, failure to file an 
answer to the complaint would constitute an admission of the allega- 
tions therein and would be deemed to be a waiver of hearing on the 
facts. Notwithstanding such notice, respondent has failed to file an 
answer, and the proceeding is therefore disposed of on the basis of 
respondent’s default. 

FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection Bureau, 
is a corporation whose post office address is Fruit Trade Building, 
Dock and Granite Streets, Philadelphia 6, Pennsylvania. 

2. Respondent is an individual, Michael J. Cerase, whose post office 
address is 151 Pennsylvania Avenue, Wilkes-Barre, Pennsylvania. At 
the time of the transactions involved herein, respondent was not 
licensed under the act, but was subject to license. Arrearage fees of 


$1.67 have been paid by respondent covering the period June 5 through 
August 3, 1948. 

3. On various dates from July 26 through August 2, 1948, in the 
course of interstate commerce, the following Philadelphia merchants, 
by oral contract, sold and delivered to respondent. perishable agri- 
cultural commodities at prices indicated below, f. 0. b. Philadelphia, 
Pennsylvania. 


emees ———___- — 


Date sold Name of seller Commodity Price 


7/26/48......----| 8. 8. Darmon Co Cucumbers - $103. 75 
7/28-8/2/48......-| H. Rothstein & Sons._._...........-| Lettuce and cantaloups 195. 00 
7/26-29/48.......| Joseph DiGiovani Lemons, oranges, grapes, apricots, 1, 905. 50 
plums, cherries, and nectarines. 
7/28-29/48 Samuel P. Mandell Co PRE bsdcucNenstsecedasegaicesezee 300. 00 
7/26/48. ...-.- William B. Tanzola_._- pee re a ee a 10. 50 
PG a snd 3<oh)| ae a dakew an nnn secie en urusa f pa aida weeras 235. 00 
PES nn'g nal SE OP Gis eiennmcenackignnehs 3 oe res 41. 25 
7/26-8/2/48.......| N. Feldman_.-. ...-----| Tomatoes and onions. aes 121. 25 
7/26-8/2/48_ . | John Taxin Siside ....--.------]| Honeydew melons, celery, and peaches 265. 00 
PR dea cccu a) OF POO. a0 ono canines ucoen areas 2a a 43. 75 
7/26-8/2/48.......| John C. Moritz-.. ..------------| Cantaloups, honeydew melons, and 587. 00 

carrots. 
7/29-8/2/48.......| M & C Produce Co., Inc__- eee een ar eee ere 80, 00 
7/28/48..........| Thomas Melchore..--- coscl Cee: ’ ere e 68.75 
7/26/48..........| Mandall Produce Co__.__...........| Peaches Pe a ONES Ny yee se 52.00 
7/29/48. ....-----| Max Feldbaum & Sons, Inc...____-- pein tok alta F 201. 25 


Oi arskanmire . --| 4,210.00 











4. During the months of January and February 1949, S. S. Darmon 
Co., H. Rothstein & Sons, Joseph DiGiovani, Samuel P. Mandell Co., 
William B. Tanzola, M. Hyman, Eastlack & Co., N. Feldman, John 





rice 


103. 75 
195. 00 
105. 50 


00. 00 
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Taxin, Smith & Jaus Co., John C. Moritz, M & C Produce Co., Inc., 
Thomas Melchore, Mandell Produce Co., and Max Feldbaum & Sons, 
Inc., all of Philadelphia, Pennsylvania, assigned and transferred to 
complainant, in writing, all their right, title, and interest in and to 
the claims involved in this proceeding. 

5. Respondent received and accepted all the commodities involved 
herein, but has failed to pay complainant or its assignors all or any 
part of the agreed purchase prices therefore, totaling $4,210. 

6. A formal complaint was filed on February 15, 1949, which was 
within 9 months from the time the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint herein con- 
stitutes an admission of the facts alleged in the complaint and a 
waiver of hearing. Rules of Practice, 7 CFR 47.8 (c). 

The facts thus admitted are that respondent purchased from the 
Philadelphia, Pennsylvania, dealers listed in Finding No. 3 hereof, 
various perishable agricultural commodities at purchase prices total- 
ing $4,210; that the commodities were delivered in accordance with 
the contracts between respondent and the dealers; that respondent 
accepted the produce but has failed to pay all or any part of the pur- 
chase prices therefor; and that the amount claimed in this proceeding 
is now due complainant as the lawful assignee of the dealers from 
whom respondent made the purchases. 

In a letter addressed to the Department on February 28, 1949, re- 
spondent stated that he was then out of business. He indicated that 
he had made payments totaling some $1,750 to other Philadelphia 
dealers, but had been unable to pay the items constituting the amount 
claimed herein because of certain business difficulties. It therefore 
appears that respondent has never contested the correctness or legal 
bases for the amount claimed in this proceeding. 

The failure of respondent to pay the agreed purchase prices for the 
various agricultural commodities delivered to him is a violation of 
section 2 of the act, for which complainant should be awarded repara- 
tion for $4,210, plus interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $4,210, with interest thereon at the rate 
of 5 percent per annum from March 1, 1949, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


863310—49-——9 
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(No. 2259) 


Wesco Foops Company v. Demase anpD Manna Company. PACA 
Doc. No. 5041. Decided October 20, 1949. 


Unlawful Rejection—Evidence—Deterioration in Transit Not Abnormal— 
Damages 


Where tomatoes were purchased f. o. b. loading point, and Federal inspection 
disclosed that they graded U. S. No. 1, with no decay, time in transit was 
‘normal, and a similar inspection at destination disclosed decay of 6% or 1% 
in excess of tolerance allowed for U. S. No. 1 grade in delivered sales, it is 
held, that the deterioration in transit was not abnormal, the shipment met 
contract requirements, and hence, the rejection was without reasonable 
cause and complainant is entitled to an award of reparation for the loss 
sustained by it in the amount of the difference between the contract price 
and the net proceeds realized on a resale of the produce.* 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Harvey A. Miller, 
Jr., of Miller & Miller, Pittsburgh, Pennsylvania, for respondent. Mr. James 
A. O'Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1946 ed. 499a et seq.) , for the recovery of repara- 
tion in the amount of the loss sustained by complainant on resale of a 
carload of Florida tomatoes alleged to have been sold to and rejected 
by respondent. Informal complaint was made to the Regulatory 
Division, Fruit and Vegetable Branch on June 15, 1948, and a formal 
complaint was filed on September 13, 1948. Respondent was served 
by registered mail with a copy of the formal complaint and a copy 
of the report of investigation on October 2, 1948. Complainant was 
served by registered mail with a copy of the report of investigation 
on October 4, 1948. A copy of the supplemental report of investiga- 
tion was likewise served on complainant October 20, and on respondent 
November 7, 1948. 

Respondent filed an answer on October 25, 1948, in which it is con- 
tended that the rejection of the shipment of tomatoes was justified 
because of excessive decay and contending that the tomatoes were 
never responsive to the contract. Furthermore, it is contended that 
the alleged loss is subject to credit for any sum collected on claims 
filed against the carrier, and that complainant cannot maintain this 
proceeding because it has not shown ownership of the tomatoes 
shipped. 

A hearing was held at Pittsburgh, Pennsylvania, on March 9, 1949, 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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at which both parties were represented by counsel. There being no 
objection by respondent, the six exhibits attached to the complaint 
were placed in evidence. One witness testified on behalf of com- 
plainant and two testified for respondent. 


FINDINGS OF FACT 


1. Complainant, Wesco Foods Company, is a corporation whose post 
office address is 216 South Water Market, Chicago 8, Illinois. 

2. Respondent, Demase and Manna Company, is a partnership com- 
posed of L. Demase and S. Manna, whose post office address is 207 
Catanzaro Building, 2020 Smallman Street, Pittsburgh, Pennsyl- 
vania. At the time of the tranaction involved in this proceeding, 
respondent was licensed under the act. 

3. On or about May 7, 1948, complainant contracted in interstate 
commerce to sell and respondent to purchase for shipment to Pitts- 
burgh, Pennsylvania, a carload of “Pride of Delray” brand U. S. No. 
1 tomatoes contained in car PFE 74120 at the agreed price of $4.05 
per lug for 30 lugs of size 5 x 6’s and 420 lugs of 6 x 6’s and $3.80 per 
lug for 250 lugs of 6 x 7’s, or $2,772.50 for the carload, f. o. b. Palmetto, 
Florida. 

4. A certificate of Federal inspection which was made of the toma- 
toes in car PFE 74120 on May 6, 1948, the day of shipment from 
Palmetto, Florida, discloses that the tomatoes then graded U. S. No. 1 
with no decay; and that the tomatoes were firm, mature green, clean, 
fairly smooth to smooth, fairly well to well formed, and grade defects 
averaged within the tolerance permitted. This shipment moved 
under normal transportation service and conditions and arrived at 
Pittsburgh, Pennsylvania at 2:40 a.m. on May 10, 1948. Respondent 
was notified of arrival at 6: 10 a. m. the same day. 

5. A restricted Federal inspection of the tomatoes in question, which 
was secured by respondent at Pittsburgh, Pennsylvania, on May 10, 
1948, the day the shipment arrived there, showed an average of 3 
percent decay. Respondent promptly advised complainant’s Pitts- 
burgh representative that the restricted inspection was not considered 
satisfactory and a complete Federal inspection was secured at 1:45 
p.m. on May 11, 1948. This inspection disclosed that the tomatoes 
then failed to grade U.S. No. 1 only because of an average of 6 percent 
decay. Respondent rejected the shipment in the forenoon of May 12, 
1948. A certificate of inspection made by the Railroad Perishable 
Inspection Agency on May 13, 1948, showed an average of 10 percent 
decay. A Federal inspection made on May 17, 1948, showed an aver- 
age of approximately 20 percent decay. 

6. Following respondent’s rejection of the shipment, complainant 
attempted to negotiate an agreement with respondent for further 
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handling by respondent of the tomatoes, for the account of whom 
concerned, or for settlement of the controversy, but an agreement was 
not reached. On May 17, 1948, complainant released the shipment to 
I. Cohen and Sons, Inc., of Pittsburgh, Pennsylvania, for resale 
The tomatoes were resold on the following day for net proceeds to 
complainant of $858.27. 

7. Informal complaint was made to the Regulatory Division on 
June 15, 1948, which was within nine months after the cause of action 


accrued. 
CONCLUSIONS 


With respect to respondent’s allegation that complainant did not 
have sufficient title or interest in the tomatoes in question upon which 
to base this proceeding, the testimony of complainant’s witness, Code, 
is to the effect that on May 6, 1948 complainant purchased the toma- 
toes in question from Sunstate Produce Company, f. o. b. Palmetto, 
Florida, and resold the tomatoes to respondent on the same terms. 
Other evidence shows the tomatoes were shipped by Sunstate Produce 
Company in car PFE 74120 from Palmetto, Florida, on May 6, 1948, 
consigned to Wesco Foods Company, Pittsburgh, Pennsylvania, notify 
Demase and Manna Company. The confirmation of sale signed on 
May 7, 1948, by both complainant and respondent, and the conduct of 
the parties throughout the transaction, indicates that they understood 
complainant was not acting as a broker, but was a seller of the toma- 
toes in question. We conclude that respondent’s charge is unsupported 
by the evidence, and that complainant properly may maintain this 
proceeding. 

The transaction in question is an f. o. b. sale of U. S. No. 1 toma- 
toes. The tomatoes were therefore required to grade U. S. No. 1 at 
shipping point, and to be in suitable shipping condition. Regula- 
tions, 7 CFR 46.24 (i) and (j). They were not required to grade 
U. S. No. 1 at destination. ZYewas Fruit Co. v. Joseph Martinelli & 
Co., Inc.,5 A. D. 278. It is undisputed that the carload of tomatoes 
involved in this case graded U. S. No. 1, with no decay, at shipping 
point on May 6, 1948. Also, it is clear that the shipment arrived in 
Pittsburgh, Pennsylvania, at 2:40 a. m. on May 10, 1948, with trans- 
portation service and conditions, including transit time, having been 
normal. The unrestricted Federal inspection completed at Pitts- 
burgh, Pennsylvania, at 1:45 p. m. on May 11, 1948, the day after 
arrival of the shipment, disclosed that the tomatoes then failed to 
grade U. S. No. 1 because of an average of 6 percent decay. This is 
1 percent in excess of the 5 percent tolerance permitted in delivered 
sales of U. S. No. 1 grade tomatoes. Since this inspection was made 
some 35 hours after arrival of the shipment at destination it would 
seem logical to assume that the decay was even less than 1 percent in 
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excess of tolerance on arrival. Upon the evidence of record we con- 
clude that the tomatoes in question were not abnormally deteriorated 
upon arrival at destination; consequently, they were in suitable ship- 
ping condition and otherwise met the requirements of the contract. 
American Fruit Growers, Inc. v. Lewis D. Goldstein Fruit & Produce 
Company, 6 A. D. 788. It follows that respondent’s rejection of the 
tomatoes was without reasonable cause and in violation of section 2 
of the act. 

Following respondent’s rejection of the shipment, complainant 
sought to have respondent undertake further handling of the tomatoes 
for the account of whom concerned, or to arrive at some settlement 
of the controversy. However, respondent was adamant in its rejection 
of the shipment and on September 17, 1948, complainant released the 
shipment to I. Cohen and Sons, Inc., of Pittsburgh, Pennsylvania, for 
resale. The tomatoes were resold the following day for net proceeds 
of $858.27, now held by complainant. There is no contention made 
by respondent that the resale was in any manner improperly carried 
out, or that complainant should for any reason be held responsible for 
the lapse of time between the dates of rejection and of resale. We 
have previously held that where a buyer improperly rejects a ship- 
ment of perishables, the shipper may resell the produce and recover 
as damages the difference between the original contract price and the 
net proceeds received upon resale. California Fruit Exchange v. 
Spracale Fruit Company, 6 A. D. 1088. It does not appear that com- 


ponast has received, nor anticipates receiving, any reimbursement 
rom the railroad in connection with this shipment. Complainant’s 


damages amount to the difference between the original contract price 
of $2,772.50, and the resale proceeds of $858.27, or $1,914.23. Com- 
plainant should be awarded reparation in the amount of $1,914.23, plus 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to com- 
plainant, as reparation, $1,914.23, plus interest thereon at the rate of 
5 percent per annum from June 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2260) 
PACA Doc. No. 5070* Decided October 20, 1949. 


Dismissal—Settlement Between Parties 


Where complainant notified the Department that an amicable settlement of the 
controversy involved herein has been effectuated and requested dismissal of 
the complaint, the complaint filed in this proceeding is hereby dismissed. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Mr. William L. Rhodes, Jr., of Hampton, South Carolina, for complainant, 
Messrs. Pender, Coward & Boswell, of Norfolk, Virginia, for respondent, 
Mr. Joseph E. Quin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
On December 14, 1948, complainant filed a formal complaint wherein 
it is alleged that complainant sold to respondent one carload of U. § 
No. 1 Black Lee Watermelons, averaging 27.80 pounds each, at an 
agreed purchase price of $575 f. o. b. Barnwell, South Carolina; that 
the watermelons were shipped and delivery was tendered to respond- 
ent ; and that respondent had rejected the shipment without reasonable 
cause. It was further alleged that resale of the shipment by com. 
plainant resulted in a deficit of $40.10, and total damages to complain- 
ant of $615.10 in connection with the transaction. 

Respondent filed an answer to the complaint on January 6, 1949, 
wherein it is alleged that the melons delivered failed to meet contract 
specifications. Respondent denied liability and requested an oral 
hearing. 


On October 5, 1949, counsel for complainant notified the Department 
that an amicable settlement of the controversy had been effectuated, 
and authorized dismissal of the complaint. Accordingly, the com- 
plaint filed in this proceeding is hereby dismissed. Copies hereof 
shall be served upon the parties. 


(No. 2261) 


Coonry & Korsuax v. Tep H1np. PACA Doc. No. 5173. Decided 
October 28, 1949. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that respondent failed to pay the full purchase price 
for a carload of onions, and where respondent failed to answer the com: 
plaint, held, that respondent’s failure to answer admits the allegations of 
the complaint to be true, and its failure to pay the full purchase price is 4 
violation of section 2 of the act for which reparation should be awarded 
to the complainant.* 


Cooney and Korshak, of Chicago, Illinois, complainant pro se. Mr. E. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
A formal complaint was filed June 28, 1949, alleging failure on the 
part of respondent to pay the full purchase price for a carload of 
onions bought from the complainant on or about November 29, 1948. 
A copy of the report of investigation was served upon the complain- 
ant August 4, 1949. On August 5, 1949, copies of the report of inves- 
tigation and the formal complaint were served upon the respondent. 

At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter, and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged in 
the complaint. The respondent has failed to file an answer and this 
proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, T. S. Korshak, trading as Cooney 
& Korshak, whose post office address is 1425 South Racine Avenue, 
Chicago 30, Illinois. 

2. Respondent is an individual, Theodore W. Hind, trading as Ted 
Hind, whose post office address is Michigan Hotel, Indianapolis 3, 
Indiana. Atthe time of the transaction complained of herein respond- 
ent was licensed under the act. 

3. On or about November 29, 1948, in the course of interstate com- 
merce, complainant by oral contract sold to the respondent one car- 
load containing 600 bags of Colorado yellow jumbo onions at the 
agreed price of $1.90 per 50 pound bag, delivered at Indianapolis, 
Indiana. The gross sales price for 600 sacks at $1.90 amounted to 
$1,140. The freight charges were $318.27, leaving a net price due 
of $821.73. 

4. Complainant diverted from Chicago, Illinois, on November 29, 
1948, to respondent at Indianapolis, Indiana, the kind, quality, grade, 
and size of onions called for in the contract in car FGEX 55034. 

5. Upon arrival of said carload of onions at destination respondent 
accepted the commodity but has since paid the complainant only $490, 
leaving a balance due of $331.73, no part of which has been paid. 

6. An informal complaint was received January 3, 1949, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
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waiver of oral hearing, as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admitted are that respondent purchased from the 
complainant one carload of onions for the net invoice price of $821.73; 
that the complainant delivered the onions in accordance with the terms 
of the contract; and that the respondent accepted the shipment of 
onions but has only paid $340 leaving a balance due of $481.73, no part 
of which has been paid. The report of investigation states that the 
respondent admits owing the balance due but that he is financially 
unable to make the payment. Correspondence with complainant sub- 
sequent to the filing of the complaint reveals that respondent made a 
cash payment of $100 on March 22, 1949, and respondent’s account 
with complainant was credited with $390 for brokerage earned during 
the period January 31 to August 31, 1949. Respondent’s obligation 
to complainant on the transaction here involved has thereby been 
reduced to $331.73. The failure of the respondent to pay complainant 
$331.73, the balance of the purchase price, is in violation of section 2 
of the act. Complainant should be awarded reparation in the amount 
of $331.73, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $331.73, with interest thereon at the 
rate of 5 percent per annum from December 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(No. 2262) 


Miuam Pacxine Hovse v. A. H. Pertnnarpr Company. PACA Doc. 
No. 5188. Decided October 28, 1949. 


Failure To Pay Purchase Price—Default 


Where complainant alleged that respondent failed to pay the purchase price 
for a truckload of grapefruit and oranges, and where respondent failed to file 
an answer to the complaint, held, that failure to file an answer constitutes 
an admission of the facts alleged in the complaint and failure to make pay- 
ment is in violation of section 2 of the act, and complainant is entitled to 
the agreed purchase price as reparation, plus interest.* 


Milam Packing House, of Leesburg, Florida, complainant pro se. Mr. EH. D. 
Mulwille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seg.). 
An informal complaint was received June 2, 1949. A formal com- 
plaint was filed August 10, 1949, alleging failure on the part of the 
respondent to pay the purchase price for a truckload of grapefruit 
and oranges bought from the complainant on or about February 22, 
1949. A copy of the report of investigation was served upon the com- 
plainant September 12, 1949. On September 9, 1949, copies of the 
report of investigation and the formal complaint were served upon 
respondent. 

At the time of the service of the complaint respondent was notified 
in writing that an answer should be filed within twenty days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. The respondent has failed to file an answer 
and this proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of T. B. Milam, Sr., and 
Hazel B. Milam, trading as Milam Packing House, whose post office 
address is Leesburg, Florida. 

2. Respondent is a partnership composed of Fred W. Peinhardt and 
Ervin A. Peinhardt, trading as A. H. Peinhardt Company, whose 
post office address is Cullman, Alabama. At the time of the trans- 
action complained of herein respondent was licensed under the act. 

3. On or about February 22, 1949, in the course of interstate com- 
merce, complainant sold to the respondent a truckload of grapefruit 
and oranges for $686.30, f. o. b. shipping point. 

4. On or about February 22, 1949, a truckload of grapefruit and 
oranges, which met contract requirements, was shipped by the com- 
plainant in respondent’s truck from Leesburg, Florida, to the respond- 
ent in Cullman, Alabama, and accepted by the respondent. 

5. On or about July 9, 1949, respondent sent a check to the com- 
plainant for the full purchase price of $686.30, but the check was 
returned by the bank unpaid due to insufficient funds. 

6. The respondent owes the complainant for the truckload of grape- 
fruit and oranges $686.30, no part of which has been paid. 

7. Informal complaint was filed June 2, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
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waiver of oral hearing, as provided for in the rules of practice 
(7 CFR 47.8 (c)). 

The facts thus admitted are that the respondent purchased from the 
complainant a truckload of grapefruit and oranges at the agreed price 
of $686.30; that the complainant delivered the commodity in accord- 
ance with the terms of the contract; and that respondent accepted the 
shipment but has failed to pay any part of the purchase price. The 
failure of the respondent to pay the purchase price is in violation of 
section 2 of the act. Complainant should be awarded reparation in 
the amount of $686.30, with interest, and the facts should be published. 


ORDER 


Within thirty days from the date of this decision respondent shall 
pay to complainant, as reparation, $686.30, with interest thereon at 
the rate of 5 percent per annum from March 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2263) 


Moricues Propuce & Fuertn Co., Inc. v. Diaz Broruers Corp. PACA 
Doc. No. 5193. Decided October 28, 1949. 


Failure To Pay Purchase Price—Default 


Where complainant alleged that respondent purchased a truckload of potatoes 
from complainant but failed to pay the purchase price, and where respondent 
did not file an answer to the complaint, it is held, that respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the com- 
plaint, and the respondent’s failure to pay the purchase price is a violation 
of section 2 of the act for which reparation should be awarded to complain- 
ant, with interest.* 


Moriches Produce & Fuel Co., Inc., of Brookhaven, New York, complainant pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
An informal complaint was received April 8, 1949. A formal com- 
plaint was filed June 28, 1949, alleging that on or about August 12, 
1948, the complainant sold to the respondent one truckload of potatoes, 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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but that the respondent failed to pay the purchase price of $320. A 
copy of the report of investigation was served upon the complainant 
September 12, 1949. On September 20, 1949, copies of the report of 
investigation and the formal complaint were served upon the 
respondent. 

At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that in accordance with section 47.8 (c) of the rules of practice failure 
to file an answer would constitute an admission of the facts alleged in 
the complaint. Respondent has failed to file an answer and this pro- 
ceeding is being disposed of on the basis of such default. 













FINDINGS OF FACT 
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1. Complainant, Moriches Produce & Fuel Co., Inc., is a corpora- 
tion whose address is East Moriches, Brookhaven, New York. 

2. Respondent, Diaz Brothers Corp., is a corporation whose post 
oflice address is 125 Broad Street, New York City, New York. At the 
time of the transaction complained of herein respondent was licensed 
under the act. 

3. On or about August 10, 1948, in the course of foreign commerce, 
complainant, by contract negotiated by a broker, sold to the respond- 
ent one truckload of U. S. No. 1, Size B, potatoes for $320, delivered 
New York City. 

4. On or about August 11, 1948, the potatoes were shipped to re- 
spondent at Pier 92, New York City, and there accepted by respondent. 
A Government inspection certificate at shipping point, dated August 
11, 1948, showed the potatoes were U. S. No. 1, Size B. 

5. The potatoes conformed to the terms of the contract as to kind, 
quality, grade, and size and were shipped by the respondent to San 
Juan, Puerto Rico. 

6. Respondent has paid to the complainant no part of the agreed 
purchase price of $320. 

7. Informal complaint was received April 8, 1949, which was within 
nine months after the cause of action accrued. 
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CONCLUSIONS 






The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
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the complainant one truckload of potatoes at the agreed purchase price 
of $320, delivered; that the complainant delivered the commodity in 
accordance with the terms of the contract; and that respondent ac- 
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cepted the shipment but has failed to pay any part of the purchag 
price. Correspondence from the broker negotiating the contract con- 
firms the transaction and indicates that the respondent acknowledges 
the debt. The failure of the respondent to pay the purchase price is 
in violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $320, with interest, and the facts should 


be published. 
ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $320, with interest thereon at the rate 
of 5 percent per annum from September 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2264) 


Cuarues A. Prrrcuarp v. SHEPPARD Propuce Company. PACA Doc. 
No. 5194. Decided October 28, 1949. 


Failure to Pay Purchase Price—Default 


Where complainant alleged respondent failed to pay for four truckloads of fresh 
vegetables, and where respondent failed to file an answer, held, respondent's 
failure to file an answer admits the facts alleged in the complaint, and 
respondent’s failure to make payment is a violation of section 2 of the act 
for which complainant is entitled to reparation, plus interest.* 


Messrs. Mabry, Reaves, Carlton, Anderson, Fields € Ward, of Tampa, Florida, 
for complainant. Mr. H. D. Mulviile, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
An informal complaint was received February 17, 1949. A formal 
complaint was filed September 12, 1949, alleging failure on the part 
of the respondent to pay the purchase price of $5,502.24 for four truck- 
loads of fresh vegetables sold to the respondent during July 1948. A 
copy of the report of investigation was served upon the complainant 
September 16, 1949. On September 23, 1949, copies of the report 
of investigation and the formal complaint were served upon the 
respondent. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that in accordance with section 47.8 (c) of the rules of practice failure 
to file an answer would constitute a waiver of oral hearing and an 
admission of the facts alleged in the complaint. Respondent has 
failed to file an answer and this proceeding is being disposed of on 
the basis of such default. 


FINDINGS OF FACT 


1, Complainant is an individual, Charles A. Pritchard, whose post 
office address is Wallace, North Carolina. 

2. Respondent is a partnership composed of Robert Sheppard and 
Henry Sheppard, trading as Sheppard Produce Company, whose post 
office address is Tampa, Florida. At the time of the transaction com- 
plained of herein respondent was licensed under the act. 

3. On or about July 5, 1948, complainant sold to the respondent in 
the course of interstate commerce several truckloads of fresh vege- 
tables for a total sales price of $5,502.24. 

4, On or about each of the dates July 20, July 23, July 25, and July 
27, 1948, complainant shipped a truckload of fresh vegetables, includ- 
ing cabbage, beans, and rutabagas, in accordance with the terms of the 
contract, from Wallace, North Carolina, to the respondent in Tampa, 
Florida. 

5. The respondent accepted the truckloads of vegetables but has 
failed to pay the agreed purchase price of $5,502.24, or any part 
thereof. 

6. Informal complaint was filed February 17, 1949, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided for in the rules of practice (7 
CFR 47.8 (c)). 

The facts thus admitted are that the respondent purchased from the 
complainant four truckloads of fresh vegetables at the agreed pur- 
chase price of $5,502.24; that the complainant delivered the vegetables 
in accordance with the terms of the contract; and that respondent 
accepted the shipments but has failed to pay any part of the purchase 
price. The complainant, in a letter dated June 30, 1949, stated that 
there was an error in billing in connection with a shipment of July 5, 
1948, and the amount due should be $5,522.24, rather than $5,502.24, 
but the formal complaint filed subsequently makes claim for only 
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$5,502.24. The failure of the respondent to pay the purchase prices 
of the four shipments is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $5,502.24, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $5,502.24, with interest thereon at the 
rate of 5 percent per annum from August 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2265) 


Harnes Crry Crrrus Growers Association v. O. F. Youne Propuce 
Co., Inc. PACA Doc. No. 5196. Decided October 31, 1949. 


Failure to Pay Purchase Price—Default 


Where complainant alleged in a complaint that the respondent failed to pay for 
two truckloads of oranges purchased from the complainant, and where 
respondent failed to answer the complaint, held, respondent’s failure to 
answer constitutes an admission of the facts alleged in the complaint, and its 
failure to pay the purchase price is a violation of section 2 of the act for 
which complainant should be awarded reparation.* 


Haines City Citrus Growers Association, of Haines City, Florida, complainant 
prose. Mr. EH. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Informal complaint was received June 13, 1949. Formal complaints 
were filed July 12, 1949, alleging that complainant sold two truckloads 
of oranges to the respondent in April 1949 but that respondent failed to 
pay the purchase prices totaling $1,750. A copy of the report of 
investigation was served on the complainant September 15, 1949. A 
copy of the report of investigation and copies of the formal complaints 
were served upon the respondent September 27, 1949. 

At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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to file an answer would constitute a waiver of hearing and an admission 
of the facts alleged in the complaints. Respondent has failed to file 
an answer and this proceeding is being disposed of on the basis of such 
default. 

FINDINGS OF FACT 


1. Complainant is a corporation, Haines City Citrus Growers Asso- 
ciation, whose post office address is P. O. Box 337, Haines City, Florida. 

2. Respondent is a corporation, O. F. Young Produce Co., Inc., 
whose post office address is P. O. Box 2062, Asheville, North Carolina. 
Respondent was licensed under the act at the time of the two trans- 
actions here involved. 

3. On or about April 16, 1949, in the course of interstate commerce, 
complainant sold to respondent one truckload of 250 Bruce Boxes 
U. S. No. 1 Valencia Oranges, size 176s and smaller, at $3.50 per box 
f. o. b. Haines City, Florida, or a total purchase price of $875. 

4. On or about April 18, 1949, complainant delivered to respondent 
at Haines City, Florida, 250 boxes of oranges which met the require- 
ments of the contract. The oranges were transported in respondent’s 
truck from Haines City, Florida, to Asheville, North Carolina. 

5. On or about April 19, 1949, in the course of interstate commerce, 
complainant sold to respondent one truckload of 250 Bruce Boxes 
U. S. No. 1 Valencia Oranges, size 176s and smaller, at $3.50 per box 
f. o. b. Haines City, Florida, or a total purchase price of $875. 

6. On or about April 22, 1949, complainant delivered to respondent 
at Haines City, Florida, 250 boxes of oranges which met the require- 
ments of the contract. The oranges were transported in respondent’s 
truck from Haines City, Florida, to Asheville, North Carolina. 

7. Respondent accepted both truckloads of oranges but has not paid 
the purchase price of $1,750, or any part thereof. 

8. The informal complaint and two formal complaints were filed 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaints 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaints, as provided for in the rules of practice 
(7 CFR 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
the complainant two truckloads of oranges at the agreed purchase 
price of $1,750; that the complainant delivered the commodity in ac- 
cordance with the terms of the contracts; and that respondent accepted 
the shipments but has failed to pay any part of the purchase price. 
It appears from evidence contained in the report of investigation that 
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the respondent does not deny the indebtedness. The failure of the 
respondent to pay the purchase prices of the two shipments is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,750, with interest, and the facts should 


be published. 
ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $1,750, with interest thereon at the rate 
of 5 percent per annum from May 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2266) 


Manny CoHen Company ¥v. CairorniA Fruir Markets, Inc. PACA 
Doc. No. 5184. Decided October 31, 1949. 


Failure to Pay Brokerage Fee—Default 


Where complainant, as broker, purchased various fruits and vegetables for re- 
spondent, but respondent failed to pay complainant brokerage fees and failed 
to answer the complaint, held, complainant’s failure to file an answer consti- 
tutes an admission of the facts alleged in the complaint and respondent’s 
failure to pay brokerage fee is a violation of section 2 of the act for which 
the complainant should be awarded reparation.* 

Manny Cohen Company, of New York, complainant pro se. Mr. EB. D. Mulville, 
Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a ez seq.). 
An informal complaint in the form of a letter was received December 7, 
1948. A formal complaint was filed July 22, 1949, alleging that on or 
about June 21, 22, and 24, 1948, complainant as respondent’s broker, 
in the course of interstate commerce and in accordance with the terms 
of a contract purchased various fruits and vegetables for respondent, 
but that the respondent failed to pay to the complainant brokerage fees 
of $42.90. A copy of the report of investigation was served on the 
complainant August 19, 1949. On the same date copies of the report 

‘of investigation and the formal complaint were served upon the 
respondent. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice failure 
to file an answer would constitute an admission of the facts alleged in 
the complaint. Respondent has failed to file an answer and this pro- 
ceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Manny Cohen, doing business as 
Manny Cohen Company, whose post office address is 204 Franklin 
Street, New York 13, New York. 

2. Respondent is a corporation, California Fruit Markets, Inc., 
whose post office address is 580 West Main Street, Watertown, New 
York. At the time of the transaction complained of herein respondent 
was licensed under the act. 

8. On or about June 21, 1948, complainant, as broker, purchased 
in New York City for the respondent carrots, limes, celery, peppers, 
cucumbers, beans, and plums. 

4. On or about June 22, 1948, complainant, as broker, purchased 
in New York City for the respondent cantaloups, beans, cucumbers, 
celery, asparagus, and pineapples. 

5. On or about June 24, 1948, complainant, as broker, purchased 
in New York City for the respondent lemons and onions. 

6. The fruits and vegetables purchased were shipped by truck 
through New Jersey to the respondent in Watertown, New York, and 
accepted by the respondent. 

7. Complainant’s brokerage fees on these three purchases were as 
follows: 

$15.30 for the purchase of June 21 

$17.60 for the purchase of June 22 

$10.00 for the purchase of June 24 
or a total brokerage fee of $42.90, no part of which has been paid by 
the respondent. 

8. Informal complaint was received December 7, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint as pro- 
vided for in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that complainant purchased various 
fruits and vegetables as a broker for the respondent ; that the produce 
was shipped in interstate commerce and accepted by the respondent; 
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that the complainant’s charge for brokerage service was $42.90, no part 
of which has been paid by the respondent. The informal complaint 
was for $81.15, which included a brokerage charge of $38.25 for a pur- 
chase on or about October 6, 1947, for 15 packages of persimmons, 
The complaint was not filed within the requisite nine-month period for 
the purchase of October 6, 1947, and this item was omitted from the 
formal complaint. Copies of correspondence indicate that respondent 
had objected to the condition of the produce shipped, but there is 
no denial of the services alleged and no answer was made to the com- 
plaint in defense of respondent’s failure to make payment. 

The failure of the respondent to pay complainant for brokerage 
services is in violation of section 2 of the act. Reparation should be 
awarded complainant in the amount of $42.90, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to the complainant, as reparation, $42.90, with interest thereon at 
the rate of 5 percent per annum from July 1, 1948, until paid. The 
facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2267) 


S. A. Gerrarp Company v. Wii1am F. Hetm & Son. PACA Doc. 
No. 5187. Decided October 31, 1949. 


Failure to Accept Delivery—Default 


Where respondent rejected a shipment of peaches and failed to pay the pur- 
chase price and failed to answer the complainant’s complaint, held, failure to 
file an answer constitutes an admission of the facts alleged in the complaint, 
and failure to accept and pay for the peaches was in violation of section 2 of 
the act for which complainant should be awarded reparation.* 


8. A. Gerrard Company, of Cincinnati, Ohio, complainant pro se. Mr. EF. D. Mul- 
ville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was received July 22, 1949. A formal com- 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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plaint was filed August 4, 1949, alleging rejection without reasonable 
cause of a carload of peaches bought from the complainant on or about 
July 19,1949. A copy of the report of investigation was served upon 
complainant September 10, 1949. On the same date copies of the re- 
port of investigation and the formal complaint were served upon 
respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice failure 
to file an answer would constitute a waiver of oral hearing, and an ad- 
mission of the facts alleged in the complaint. The respondent has 
failed to file an answer and this proceeding is being disposed of on the 
basis of such default. 


FINDINGS OF FACT 


1. Complainant, S. A. Gerrard Company, is a corporation whose 
address is 903 Dixie Terminal Building, Cincinnati, Ohio. 

2. Respondent is a partnership composed of William F. Helm and 
William F. Helm, Jr., whose post office address is 311 Walnut Street, 
Kansas City, Missouri. At the time of the transaction complained of 
herein respondent was licensed under the act. 

3. On or about July 19, 1949, complainant sold a carload of peaches 
to the respondent for a total purchase price of $1,910, f. o. b. shipping 
point. Said carload of peaches was loaded at Reedley, California, 
July 14, 1949, in car PFE 5861. Inspection Certificate No. B 51341 
covering inspection of the peaches at Reedley, California, July 14, 
1949, shows the peaches graded U. S. Extra No. 1, Standard Pack at 
that time. 

4. The shipment arrived at Kansas City, Missouri, on or about July 
21, 1949, at which time the respondent refused to accept. The peaches 
were diverted to Detroit, Michigan, on July 22, 1949, and sold at auc- 
tion for net proceeds of $750.06. 

5. Complainant credited the respondent’s account with the $750.06, 
leaving a balance due complainant of $1,159.94, no part of which has 
been paid. 

6. Informal complaint was received July 22, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, as provided for in the rules of practice (7 CFR 
47.8 (c)). 
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The facts thus admitted are that respondent purchased from the 
complainant a carload of peaches for $1,910; that the complainant 
tendered delivery of the peaches; that respondent refused to accept 
them ; that complainant sold the peaches at auction for $750.06, which 
it credited to the respondent’s account; and that the balance due com- 
plainant from respondent is $1,159.94, no part of which has been paid. 

A wire to the Department of Agriculture from the respondent dated 
July 22, 1949, states that respondent rejected the car because the 
produce was not in suitable shipping condition. No defense, however, 
was made to the formal complaint. 

The failure of the respondent to accept delivery and pay the pur- 
chase price of the shipment were in violation of section 2 of the act. 
Such violations resulted in damages of $1,159.94 to complainant. 
Complainant should be awarded reparation in the amount of $1,159.94, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $1,159.94, with interest thereon at the 
rate of 5 percent per annum from August 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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COURT DECISIONS 


Trrusvitte Dairy Propucts Co. v. ANDERSON, SECRETARY OF AGRICUL- 
TuRE, 77 F. Supp. 232.* Decided November 14, 1945. 


DISTRICT COURT, W. D. PENNSYLVANIA 
Civil Action No. 6660 
Order No. 27—Evidence—Termination of Status as Handler 


On the basis of the evidence disclosed the District Court held that the plaintiff 
milk company was a handler prior to October 5, 1941, because it was engaged 
in the handling of milk or cream which was received at a plant in Pennsyl- 
vania approved by the health authority for receiving milk to be sold in the 
New York Metropolitan Marketing Area, but that after the aforementioned 
date the company was not such a handler, and, therefore, after said date 
was not subject to Order No. 27.** 

Action by Titusville Dairy Products Company against Clinton P. Anderson, 

Secretary of Agriculture of the United States, for an injunction and other relief. 

Judgment in accordance with opinion. 


Daniels, Harter & Swope, of Harrisburg, Pa., for plaintiff. 
J. Stephen Doyle, Sp. Asst. to Atty. Gen., J. C. Krause, of Washington, D. C., 
and Owen M. Burns, U. 8. Attorney, of Pittsburgh, Pa., for defendant. 


McVicar, District Judge. 


This action is before the Court on the complaint of the Titusville 
Dairy Products Company, the answer of the Secretary of Agriculture 
of the United States and the record in the proceedings before the 
Secretary of Agriculture. No evidence was taken in this Court. 


COMPLAINT 


In the complaint, it is averred that plaintiff brings this action pur- 
suant to the provisions of subsection (15) (B) of Section 8c of the 
Agricultural Adjustment Act of 1933, as amended, and reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937, 7 
U.S.C. A,, § 601 et seq. 

The complaint contains the following prayers: 

That this Court issue an order commanding the Secretary of Agri- 
culture to relieve plaintiff of all obligations under Order No. 27 prior 


*Reversed and remanded with instructions in 176 F, 2d 332, 8 A. D. 1216; 63 F. Supp. 


104, 5 A. D. 851 (Stay of Injunction Proceeding). 
**Reference to other points involved in this case will be found in Index-Digest and Sub- 


ject-Index in this issue of Agriculture Decisions.—Hd. 
1211 
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to October 5, 1941, with respect to such milk as was produced, received, 
sold and consumed in Pennsylvania. 

That this Court hold that plaintiff was not subject to the provisions 
of Order No. 27 after October 5, 1941. 

That this Court find that Order No. 27 is illegal and unconstitu- 
tional in that it provides for an unconstitutional delegation of author- 
ity by the Secretary of Agriculture to local health authorities to 
determine what handlers were subject to Order No. 27. 

That this Court hold that the Agricultural Marketing Agreement 
Act of 1937 is unconstitutional and illegal in so far as it permits the 
~ said delegation of authority by the Secretary of Agriculture to local 
health authorities, And 

That this Court hold that the milk of plaintiff as was produced in 
Pennsylvania, received at its Titusville, Pennsylvania, plant and was 
sold and consumed in Pennsylvania and was not in interstate commerce 
nor did it directly burden, obstruct or affect interstate commerce. 

The complaint also contains the following averments: 

(3) That on August 6, 1944, the defendant filed in the name of the 
United States of America, an amended complaint charging plaintiff 
herein with being a handler under Order No. 27 and with having failed 
to pay to its producers during the period of July, 1941, through Janu- 
ary 1942 the sum of $17,021.65 in violation of Section 927.27 of said 
Order No. 27; with having failed to pay $625.84 to the Administration 
Assessment Fund Account during the period of May, 1941, through 
January, 1942, in violation of Section 927.8 of said Order and with 
having failed to pay to the Producer Settlement Fund Account the 
sum of $4,058.55 in violation of Section 927.7 (g) (h) of said Order 
No. 27. 

(4) That plaintiff filed an answer denying that it was a handler 
under Order No. 27 and that it was indebted under said Order in the 
amount set forth in the amended bill of complaint or in any amount, 
and upon request, this Court granted a stay of all proceedings until 
such time as the matters at issue be terminated in proceedings provided 
for under the Agricultural Marketing Agreement Act, 7 U. S. C. A. 
§ 608¢ (15) (A). 

(5) That on October 27, 1945, plaintiff instituted proceedings before 
defendant under Section 608c (15) (A) of the Agricultural Marketing 


Act requesting an order by which it would be held subject to Order No. 
27 only for so long as and for such products as it actually shipped to 


the New York Metropolitan Milk Marketing Area, in which proceeding 
it asserted the following: 

(a) That it shipped no products into the New York Metropolitan 
Milk Marketing Area after October 5, 1941, and was not subject to any 
of the obligations of Order No. 27 thereafter. 
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(b) That prior to October 5, 1941, it was subject to Order No. 27 
only with respect to those products which it received at its Titusville, 
Pennsylvania, plant and shipped to the New York Metropolitan Milk 
Marketing Area. 

(c) That all the milk which it handled prior to October 5, 1941, was 
produced in Pennsylvania by Pennsylvania producers, was received at 
its Titusville, Pennsylvania, plant and was sold within the confines 
of Pennsylvania for consumption in Pennsylvania, except a small 
amount of milk converted into cream which was shipped into the New 
York Metropolitan Milk Marketing Area. 

(d) That after October 5, 1941, all of the milk received at its Titus- 
ville, Pennsylvania, plant was produced in Perinsylvania by Pennsyl- 
vania producers and was sold in Pennsylvania for consumption in 
Pennsylvania, and no milk, cream or milk products were shipped 
into the New York Metropolitan Milk Marketing Area. 

(e) That prior to October 5, 1941, Order No. 27 had application, if 
at all, only to such milk or milk products as actually were shipped into 
the New York Metropolitan Milk Marketing Area, as to which, plain- 
tiff complied with Order No. 27. 

(f) That after October 5, 1941, Order No. 27 had no application 
whatsoever to any milk or milk products received at the Titusville, 
Pennsylvania, plant. 

(g) That prior to October 5, 1941, only such milk as was actually 
shipped into interstate commerce was subject to Order No. 27 and that 
milk produced in Pennsylvania, received in Pennsylvania and sold in 
Pennsylvania for consumption in Pennsylvania was not in interstate 
commerce nor did it directly burden, obstruct or affect interstate com- 
merce, nor was it in the current of interstate commerce. 

(h) That after October 5, 1941, no milk or milk products were 
shipped in interstate commerce and none of the milk produced in Penn- 
sylvania, received at plaintiff’s Titusville, Pennsylvania plant, sold in 
Pennsylvania for consumption in Pennsylvania, moved in interstate 

commerce nor did it directly burden, obstruct or affect interstate com- 
merce, nor was any of the milk in the current of interstate commerce. 


FINDING OF FACT 


In the proceeding before the Secretary of Agriculture, he made the 
following Finding of Fact: 


“1, Petitioner is a corporation organized and existing under the laws of the 
Commonwealth of Pennsylvania and has its place of business at Titusville, 
Pennsylvania. 

“2. Petitioner, during the period from September 1, 1938, to January 16, 1942, 
was engaged in the business of receiving, processing, and distributing milk re- 
ceived from producers located in the Commonwealth of Pennsylvania. 
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“3. During the period September 1, 1988, to January 6, 1942, petitioner’s plant 
was approved by the New York City Health Department as a plant from which 
milk was eligible to be shipped into the city of New York for distribution and 
consumption. 

“4. During the same period, all milk received by petitioner at its plant was 
received from producers whose milk had been approved by the New York City 
Health Department as eligible for shipment into the city of New York for 
distribution and consumption. 

“5. On September 1, 1938, Order No. 27, regulating the handling of milk in 
the New York metropolitan marketing area, became effective. It defined a 
“handler” as “any person who engages in the handling of milk, or cream there- 
from, which was received at a plant approved by any health authority for the 
receiving of milk to be sold in the marketing area, which handling is in the 
current of interstate conimerce. * * * This definition shall not be deemed 
to include any person who neither received milk from producers nor handles 
milk which is sold as milk or cream in the marketing area.” 

“6. By an amendment effective May 1, 1940, the last sentence in the definition 
of handler set out above was deleted. No further substantial change was made 
in the definition during the period involved in this proceeding. 

“7, During the time when the order was in effect from September 1, 1938, to 
April 30, 1941, petitioner shipped substantial quantities of cream into the New 
York metropolitan marketing area, made the reports required by the order, and 
received payments amounting to $55,213.85 from the producer-settlement fund 
established under the order. 

“8. In May and June 1941, petitioner shipped cream into the area, made its 


reports, and paid into the producer-settlement fund the amount of $6,665.59. 
During this period the milk equivalent of the cream shipped by petitioner into 
the area amounted, in May, 1941, to 32.65 percent, and in June 1941 to 32.87 
percent, of petitioner’s total receipts of milk at its Titusville plant. 

“9. Thereafter the milk equivalent of the cream shipped by petitioner into the 
marketing area constituted the following percentages of the milk received at its 
Titusville plant: 


27.70 percent 
16.68 percent 
20.74 percent 
3.43 percent 

“Petitioner shipped no milk or cream into the marketing area after October 5, 
1941. 

“10. From July 1, 1941, until January 16, 1942, petitioner made the reports to 
the market administrator required by Order No. 27, but did not pay any sums 
into, or receive any sums from, the producer-settlement fund. During that period 
its reports indicated that it owed money to that fund. 

“11, Petitioner did not segregate the milk of those producers, the cream from 
whose milk was shipped into the marketing area, from the milk of other pro- 
ducers which was received at its plant. 

“12. By letter dated November 22, 1941, petitioner inquired of the market 
administrator as to the procedure for withdrawing from the marketing pool and 
was informed by letter dated November 25, 1941 that the procedure was to relin- 
quish the health approval of its plant by the New York City Board of Health. 

“13. On January 16, 1942, the approval of petitioner’s plant by the New York 
City Health Department was terminated at the request of petitioner. 
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“14, Order No. 27 as originally issued and effective September 1, 1938, was 
preceded by numerous hearings and there is substantial evidence in the record 
of those hearings supporting the definition of ‘handler.’ As originally issued and 
effective, fluid milk sold outside the marketing area and fluid cream (with 
certain exceptions not pertinent) sold outside the marketing area were unpriced 
although milk products so sold were priced in the lower classifications. Effective 
May 1, 1940, and on the basis of substantial evidence in the promulgation record, 
the order was changed so that all milk received at a ‘handler’s’ plant was there- 
after priced and pooled except Class I milk which was not sold in the marketing 
area and Class I milk which did not pass through a plant in the marketing area. 
Effective March 1, 1941, the order was amended, on the basis of substantial 
evidence in the promulgation record, so that thereafter all milk received at a 
‘handler’s’ plant was priced and pooled under the order.” 


ORDER 


The Secretary of Agriculture, by his Judicial Officer, made the 
following order on the above petition: 


“In view of the foregoing, the relief requested by the petition is denied and 
the petition is dismissed.” 


This proceeding is under Section 8c (15) (A) of the Agricultural 
Adjustment Act of 1933, as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937, as amended, 7 
U. S. C. A. § 601 et seg. The questions involved Order No. 27, as 
amended, regulating the handling of milk in the New York Metro- 


politan Marketing Area. 
The order made against the plaintiff was on the basis that it was a 


handler of milk. 
Order No. 27 of the Secretary of Agriculture, Sec. 927.1, contains the 


following definitions: 


“(e) ‘New York metropolitan milk marketing area’ means the city of New 
York, the counties of Nassau, Suffolk (except Fisher’s Island), and Westchester, 
all in the State of New York, and is hereinafter called the ‘marketing area.’ 

“(e) ‘Producer’ means any person who produces milk which is delivered to a 
handler at a plant which is approved by any health authority for the receiving 
of milk to be sold in the marketing area. 

“(f) ‘Handler’ means any person who engages in the handling of milk, or cream 
therefrom which was received at a plant approved by any health authority for the 
receiving of milk to be sold in the marketing area, which handling is in the cur- 
rent of interstate commerce or directly burdens, obstructs, or affects interstate 
commerce. This definition shall be deemed to include a cooperative association 
of producers with respect to any milk received from producers at any plant 
operated by such association or with respect to any milk which it causes to be 
delivered from producers to any other handler for the account of such association 
and for which such association collects payment.” 


Plaintiff was not a handler after October 5, 1941, because it shipped 
no milk or cream into the marketing area after that date. All milk and 
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cream which it handled after that date was produced, sold and con- 
sumed in Pennsylvania. Plaintiff was not engaged, after October 5, 
1941, in the handling of milk or cream therefrom, which was received 
at a plant approved by any health authority for the receiving of milk 
to be sold in the marketing area. 

Prior to October 5, 1941, petitioner was a handler because it was 
engaged in the handling of milk or cream therefrom, which was re- 
ceived at a plant approved by a health authority for the receiving of 
milk to be sold in the New York Metropolitan Marketing Area, which 
was handled in the current of interstate commerce, or directly burdens, 
obstructs or affects interstate commerce. United States v. Rock Royal 
Co-operative, Inc., et al., 307 U. S. 533, 59 S. Ct. 993, 83 L. Ed. 1446; 
H. P. Hood & Sons, Inc. et al. v. United States et al., 307 U. S. 588, 59 
S. Ct. 1019, 83 L. Ed. 1478; United States v. Wrightwood Dairy Co., 
315 U.S. 110, 62 S. Ct. 523, 86 L. Ed. 726. 

The ruling of the Secretary of Agriculture is in accordance with the 
law in so far as it relates to all milk and cream produced, and sold by 
plaintiff on or prior to October 5,1941. The ruling is not in accordance 
with the law as to milk or cream sold after October 5, 1941. 

The constitutional and other questions raised by both plaintiff and 
defendant have been considered. 

The proceeding should be remanded to the Secretary of Agriculture 
with direction to rule in accordance with the law as stated above. 


TirusvitLeE Datry Propucrs Co. v. BRANNAN, SECRETARY OF AGRICUL- 
TURE, 176 F. 2d. 332.* Decided August 4, 1949, as amended August 
15, 1949. 


UNITED STATES CIRCUIT COURT OF APPEALS, THIRD CIRCUIT 
Nos. 9774, 9831 
Order No. 27 Not Regulation of Arbitrary Nature 


Contention of a handler whose milk in a plant in Pennsylvania was approved for 
shipment into the New York Metropolitan Marketing Area that Order No. 27 
as applied to the handler constitutes a regulation of an arbitrary nature is 
untenable because the handler could place itself beyond the Order at any 
time merely by obtaining termination of the Health Department approval.** 


Status as Handler Under Order No. 27 


Where handler contended that Order No. 27 as applied to milk received by it in 
a plant in Pennsylvania and shipped into the Area was invalid on the ground 


*6 A. D. 639, affirmed; 63 F. Supp. 104, 5 A. D. 851 (Stay of Injunction Proceeding) ; 77 
F. Supp. 232, 8 A. D. 1211, reversed and remanded with instructions. 

**Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—EKd. 
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that the designation of “handler” became improper after its shipment into 
the Area actually ceased, the court held, that such contention is without 
merit since the handler voluntarily placed itself in such category and 
retained the right until a certain date to make shipment into the Area as 


and when it pleased.* 


Regulation of Shipments Current in or Affecting Interstate Commerce Under 
Order No. 27 


Order No. 27 is not invalid as applied to a handler in Pennsylvania receiving 
milk at its plant and shipping some of the milk into the Area because such 
shipments were either in the current or affected interstate commerce, and 
all of the milk at the plant was subject to regulation under the Order.* 


Status as Handler Subject to Approval by Department of Health Under Order 
No. 27 


Order No. 27 could make a legitimate classification of “handler” and “non- 
handler” on the basis of whether the person had the approval of the Depart- 
ment of Health of New York.* 


Judicial Officer’s Decision Holding Status of Petitioner as Handler, Affirmed 


On the basis of the evidence before the Judicial Officer of the Department of 
Agriculture, he was justified in deciding that until withdrawal of approval 
of the Department of Health, plaintiff which was engaged in handling milk 
received at its plant in Pennsylvania to be sold in New York Metropolitan 
Marketing Area was a “handler” subject to Order No. 27, whether or not 
the milk is consumed in the Marketing Area.* 


Appeal from the United States District Court for the Western District of 
Pennsylvania; Nelson McVicar, Judge. 

Action by Titusville Dairy Products Company against Clinton P. Anderson, 
Secretary of Agriculture of the United States for an injunction and other relief. 
Charles F. Brannan, Secretary of Agriculture was substituted as a defendant. 
From adverse rulings in the District Court, 77 F. Supp. 232, the petitioner and 
the Secretary of Agriculture appeal. 

Reversed and remanded with instructions. 

Willis F. Daniels, Harrisburg, Pa. (Willis F. Daniels, Elmer EH. Harter, Jr., 
Rose Daniels, Harold W. Swope, and Daniels, Harter & Swope, Harrisburg, Pa., 
on the brief), for Titusville Dairy Products Co. 

Neil Brooks, Sp. Asst. to the Atty. Gen. (J. Stephen Doyle, Jr., Sp. Assistant 
to the Atty. Gen. Lewis A. Sigler, Assistant Associate Solicitor, Julius C. Krause, 
Attorney, U. S. Department of Agriculture, Washington, D. C. Owen Burns, 
U. S. Atty. W. Wendell Stanton, Asst. U. 8. Atty., Pittsburgh, Pa., on the brief), 
for Secretary of Agriculture. 

(Frank B. Lent, Ithaca, N. Y. (Charles G. Webb, and Owlett, Webb ¢ Coa, 
Wellsboro, Pa., Robert Lamont, Cobleskill, N. Y., on the brief), for amicus curiae. 


Before Biaas, Chief Judge, and McLAUGHLIN and O’CoNNELL, Circuit Judges 


O’ConnELL, Circuit Judge: Titusville Dairy Products Co. (“Titus- 


ville”), plaintiff in the court below, is a Pennsylvania corporation 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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which operates a milk plant in western Pennsylvania. At some time 
prior to September 1, 1938, it applied for and was granted the ap- 
proval of its plant by the Department of Health of New York. Some 
of its cream was shipped into the New York Milk Marketing Area 
(“the Area”) periodically between September 1, 1938, and October 5, 
1941. The approval of the Department of Health of New York was 
retained not only throughout the aforementioned 37 months when 
shipments were made, but also until January 16, 1942, when the ap- 
proval of the plant was withdrawn at the request of Titusville. 

On September 1, 1938, Order No. 27 of the Department of Agricul- 
ture of the United States became effective. The background of, and 
justification for, its issuance have received full consideration in Nebbia 
vy. New York, 1934, 291 U. S. 502, 54 S. Ct. 505, 78 L. Ed. 940, 89 
A. L. R. 1469, and United States v. Rock Royal Co-op, 1939, 307 U. S. 
533, 59 S. Ct. 993, 83 L. Ed. 1446, and need not here be repeated. 
Suffice it to say that near-chaos in the distribunal stages of the milk 
industry, with the concomitant threat to the public health and wel- 
fare, was deemed imminent unless a cooperative system was evolved. 
Consequently, Order No. 27, governing the milk industry in the Area, 
and designed to insure the payment of a uniform price by all milk 
handlers to producers, was promulgated. The Order established a 


producer-settlement fund to equalize the cost of milk to handlers and 
provided for administrative assessments. A “handler” was defined in 
the Order as “any person who engages in the handling of milk, or 
cream [or milk products] therefrom, which [milk] was received at a 
plant approved by any health authority for the receiving of milk to 
be sold in the marketing area, which handling is in the current of 
interstate commerce or directly burdens, obstructs, or affects inter- 


state commerce.” ? 


Titusville does not appear to have taken exception to Order No. 27 
in any way prior to 1941. It complied with all requirements of 
“handlers,” and in fact continued to submit the periodic reports due 
from “handlers” under the Order until January 16, 1942, which was 
more than three months after it stopped shipping into the Area. Up 
to April 30, 1941, Titusville had collected from the producer-settle- 
ment fund, for transmission to its suppliers, more than $55,000. 

On March 1, 1941, Order No. 27 was amended in a manner of con- 
siderable importance to Titusville. Prior to that time, Titusville had 
been subject to the provisions of the Order only to the extent that it 
shipped milk or cream into the Area, which was not the bulk of the 


2 The four words in brackets were added by an amended Order issued June 14, 1941. An 
earlier amendment, issued March 80, 1940, eliminated a sentence not here reprinted. 
Neither amendment is important to this decision. 
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Titusville business; * that sold by Titusville elsewhere than in the Area 
was not covered by the Order. The March, 1941, amendment, how- 
ever, priced and pooled all the milk and cream received by companies 
like Titusville, regardless of where sold. 

This change of coverage placed Titusville in a position where it 
became a contributor to, rather than a recipient from, the producer- 
settlement fund. In May and June, 1941, Titusville paid $6665.59 into 
that fund. Between July 1, 1941, and January 16, 1942, Titusville is 
asserted to owe an additional $21,706.04, the amount of the instant 
controversy. 

On October 5, 1941, without making any formal notification to that 
effect to any official body, Titusville stopped all shipments into the 
Area. In late November, 1941, Titusville by letter asked for infor- 
mation concerning the method of withdrawing from the ambit of 
Order No. 27. The Market Administrator promptly advised Titus- 
ville that the relinquishing of its approval by the Department of 
Health of New York was the necessary step. Titusville then re- 
quested withdrawal of its approval on January 13, 1942, the Depart- 
ment of Health granting the request three days later. 

Titusville then proceeded under the applicable statutory provisions 
to secure administrative and, eventually, court review of its liability 
under Order No. 27. 7U.S.C. A. § 608¢ (15). The presiding officer 
and judicial officer of the Department of Agriculture both found that 
Titusville properly was fully subject to Order. No. 27 until January 
16, 1942, and consequently denied the petition of Titusville.* When 
Titusville thereafter filed a bill of complaint, however, the district 
court, without taking evidence, made two rulings: As to the July 1- 
October 5, 1941, period, the district court agreed with the decision of 
the judicial officer that the liability of Titusville to the fund was 
properly based upon all milk and cream received at the plant during 
that time, regardless of the destination of the milk and cream; but, 
as to the October 5, 1941-January 16, 1942, period when Titusville 
shipped nothing into the Area, the court below held that the adminis- 
trative decision was not in accordance with law. The opinion of the 
lower court is reported at D. C. W. D. Pa. 1948, 77 F. Supp. 2382. 
Titusville appeals from the former ruling, and the Secretary of Agri- 
culture from the latter. 

[1] We are not disposed to weigh yet again questions which have 
received full consideration and become accepted law in the field of 


2 Of the milk received at its plant in July, 1941, 27.7% was shipped in the form of cream 


into the Area. 
? The decision of the judicial officer, of course, has the same effect as though it had been 


made by the Secretary of Agriculture. 5 U.S.C. A. § 516b. 
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milk regulation. The Rock Royal case, for example, besides upholding 
the validity of Order No. 27, has pointed out that “the marketing of 
fluid milk in New York has contacts at least with the entire national 
dairy industry. The approval of dairies by the Department of Health 
of New York City, as a condition for the sale of their fluid milk in 
the metropolitan area, isolates from this general competition a well 
recognized segment of the entire industry.” 307 U. S. at page 550, 
59 S. Ct. at page 1002, 83 L. Ed. 1446. This quotation is but cumula- 
tive attestation of the immunity of Order No. 27 to two attacks: (1) 
the allegation that the Order attempts to regulate milk and cream 
sales which do not and cannot affect the Area market meets the insuper- 
able obstacle that at least those sales in Pennsylvania by handlers with 
permission to ship into the Area do affect interstate commerce in gen- 
eral and, specifically, the Area market; and (2) any argument that 
mere approval by the Department of Health cannot legally be a suffi- 
cient incident to bring a dealer like Titusville within the definition 
of “handler” is without substance. The only questions raised by 
Titusville which appear to us to merit discussion, therefore, are (1) 
whether the Order in fact did require only the Health Department 
approval, or whether actual shipment into the Area was likewise neces- 
sary, and (2) whether the Order must yield to any inconsistent regula- 
tions of Pennsylvania with which Titusville was required to conform. 

[2] The latter contention will be discussed first. Ever since Titus- 
ville filed its petition,in the Department of Agriculture, Titusville 
has argued as though Order No. 27 was imposed upon it willy-nilly. 
That is not this case. Titusville has never been required to sell its 
wares in the Area. Its approval by the Health Department of New 
York was voluntarily solicited and retained. Moreover, as the instant 
facts unmistakably demonstrate, Titusville continuously was in a posi- 
tion wherein it could voluntarily place itself beyond the coverage of 
the Order at any time, merely by obtaining the termination of the 
Health Department approval. Actually, Titusville was, from the 
start without compulsion, a participant in a cooperative program from 
which it could apparently withdraw in a relatively simple way. Un- 
der the circumstances, we think it is a far stretch to argue that Titus- 
ville was subject to “regulation” of an arbitrary nature. The only 
“compulsion” upon Titusville because of Order No. 27 which has been 
called to our attention is that which Titusville sought, acceded to, 
and, perhaps, supported. 

It behooves us at this point to add that the testimony introduced at 
the Department of Agriculture hearings discloses no conflict between 
the Pennsylvania regulations and Order No. 27, as implemented. 
Our conclusion is in full conformance with that of the judicial officer, 
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the finality of whose findings has previously been the subject of com- 
ment by this court. See Wawa Dairy Farms v. Wickard, 3 Cir., 1945, 
149 F. 2d 860, 862. It is totally unnecessary, therefore, that we inquire 
into the question whether federal or state regulation would prevail 
if inconsistencies of moment did exist. 

[3, 4] What we have already stated would be sufficient to dispose 
of the other Titusville contention, namely, that Titusville was an 
Order No. 27 “handler” only as to its shipments into the Area, and 
that the designation became improper after shipments into the Area 
actually ceased on October 5,1941. In the first place, Titusville hardly 
isin a comfortable position to assert that it was not a “handler” within 
the definition of the Order, when Titusville voluntarily placed and 
kept itself in the category, gained whatever benefits accrued to being 
a member of that group, and until January 16, 1942, effectually re- 
tained the right to make shipments into the Area as and when it 
pleased. If an undisclosed intent to cease selling in the Area were 
suflicient to avoid compliance with the provisions of Order No. 27, the 
Order would probably be unworkable. We see no injustice in requir- 
ing Titusville, as did the judicial officer, to meet its commitments under 
the Order or unequivocally to withdraw formally from the coverage 
of the Order. In the second place, as we have indicated, even if the 
definition of “handler” were to be construed as imposing the further 
limitation that the milk and cream be in the current of interstate com- 
merce or directly burden, obstruct, or affect interstate commerce, we 
believe Titusville would nonetheless be a “handler” under Order No. 
27. According to statistics in the Department hearings, in 1937 about 
five billion pounds of milk were shipped into the city of New York, 
about half of it across state lines; Pennsylvania shipped about 17% 
of the total, second only to the state of New York itself. Conse- 
quently, we think it would be rash indeed to disturb the administrative 
finding that the Titusville output, wherever shipped, when within the 
purchasing area of a great market like that here involved, was either 
in the current of, or affected, interstate commerce. Indeed, were we 
to examine the question de novo, we should doubtless reach the same 
conclusion. 

[5, 6] Yet another reason impels us to complete affirmance of the 
decision of the judicial officer of the Department of Agriculture. We 
have already noted our belief that Order No. 27 could make a legiti- 
mate classification of “handler” and non-handler on the basis of 
whether or not the person had the approval of the Department of 
Health of New York. Our review of this case persuades us that Order 
No. 27 was intended to, and did, accomplish that very end. As origi- 
nally proposed, the Order contained a definition of “handler” which 
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required, in the conjunctive, that the person have the departmental 
approval and make shipments in the current of, or affecting, interstate 
commerce. Hearings on the proposed Order, however, disclosed the 
preferability of rephrasing so as to make the second item merely 
explanatory of the first; for it was felt that, wherever departmental 
approval was had, of necessity the milk was in the current of inter. 
state commerce or that in any event interstate commerce was affected, 
This has been the consistent administrative interpretation through the 
years; in our opinion, the view is sound and is certainly entitled to 
due recognition in the case of a company like Titusville which has used 
its status as a “handler,” presumably not without benefits therefrom, 
over a period of years. Consequently, whatever difficulty might be 
presented by a case in which a person classified as “handler” imme- 
diately protested and sought unsuccessfully to be relieved of that 
classification, need not here concern us. We are satisfied that there is 
ample justification for the administrative decision that, until the with- 
drawal of approval by the Department of Health on January 16, 1942, 
Titusville was a “handler” subject to Order No. 27 on all milk received 
at its plant, whether or not the Area eventually consumed the milk. 
We reject an interpretation which would read the phrase “to be sold 
in the marketing area” as independent of the clause in which it is 


contained ; that phrase seems to us obviously to be a descriptive quali- 
fication of the kind of plant covered by the Order. ‘Titusville had an 
approved plant, and was a “handler.” 

For the reasons stated, we conclude that Titusville was fully liable 
until January 16, 1942. The judgment of the district court will ac- 
cordingly be reversed and the cause remanded with instructions to 
dismiss the bill of complaint. 
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INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE 
DECISIONS 


OcToBEeR 1949 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


APPLICATION TO DISMISS 


DENIAL OF No. Page 
Where milk handler’s petition complained of the market 
administrator’s erroneous reclassification of its milk, and 
respondent filed an application to dismiss petitioner’s 
claim on the ground that the petition failed to comply 
with certain sections of the rules of practice under the 
act, the Judicial Officer denied respondent’s application 
to dismiss, even though the petition may not clearly 

state the reason for the reclassification. __-.--------- 2237 1082 


























GRANTING OF 
Application to dismiss petition, granted, where petitioner 
wishes to be considered a handler under Order No. 27 prior 
to August 1939, but as pointed out by the application to 
dismiss, the petition falls short of stating any intelligible 
CHER CE MNES on es SoS ES ees Sap a ae 2239 1108 


BOOKS AND RECORDS 


AcTION OF MARKET ADMINISTRATOR REQUIRING COMPLIANCE 
Wirn Proper Keepine or, Not RETROACTIVE 
Petitioner’s contention that there is no justification in law 
or equity for what it calls a retroactive ruling of the 
market administrator with reference to his determination 
of the sufficiency of petitioner’s records is untenable, as 
before any action was taken by the market administrator 
against the petitioner, it was advised of the additional 
data required and was given a chance to comply with the 
new requirements and, therefore, there is no unlawful 
retroactivity in the action taken by the market adminis- 
ER os ato satis ried oe lg ri a ee 2240 1109 


Errect or FaILurE To Keep, Upon CLassiFICATION OF MILK 
Where petitioner complained that it was not allowed its 
claimed utilization of manufactured milk at some of its 
manufacturing plants, it is held, that the failure to keep 
records from which the utilization of milk could be veri- 

fied did not establish the fact that no manufacturing 

was done at the plant, that the evidence shows that some 
manufacturing was done there but the milk so manu- 
factured was not being properly accounted for, and 
hence, the market administrator had no option under 

the Order but to classify it as Class IL_..----_------- 2240 1109 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


BOOKS AND RECORDS—Continued 


INEXCUSABLE FAILURE TO KEEP 
Petitioner-handler cannot excuse its failure to keep proper 
books and records of utilization of milk on the ground 
that the market administrator had not established formal 
standards of accounting requirements 


CLASSIFICATION OF MILK 


Burden of proof upon handler as to 
Effect of inaccurate and incomplete records kept by handler 


DE NOVO EVIDENCE 
Inadmissibility of, in proceeding under section 8c (15) (A) 


DISMISSAL 
SETTLEMENT BETWEEN PARTIES 

Where attorney for petitioner addressed a letter to the 
attorney for respondent in which was stated that the 
matters mentioned in the petition have been satisfac- 
torily settled and that the petition could be dismissed 
without further proceedings, the petition herein is, 
accordingly, dismissed 


DUE PROCESS 
Provisions requiring payments into producer-settlment fund not 
discriminatory and not lacking 


EVIDENCE 
BurprEn oF Proor Uron HANDLER AS TO PROPER CLASSIFICA- 
TION OF Its MILK 

The provision in Order No. 41 requiring a handler to prove 

to the satisfaction of the market administrator that his 

milk should be classified other than in the highest classi- 
fication has frequently been before the Judicial Officer 

and the courts and has been held valid, and, while the 
market administrator’s decision cannot be arbitrary or 
capricious, for which a remedy is provided by the act, 

he has the authority to make the decision, as it is a 
necessary function in the administration of the Order - - 


ORDER NO. 27 (NEW YORK) 


PayMENT Provisions or, Not DiscRIMINATORY 
The payment provisions of Order No. 27 are not ‘“dis- 
criminatory” as charged by petitioner which delivers 
in both “pool” milk and milk products as well as ‘‘non- 
pool” milk and fluid products are treated alike and there 
is a reasonable basis for treating them differently than 
‘pool”’ milk and fluid products, and, therefore, the pay- 
ment provisions are valid regulations not lacking due 


No. 
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Page 
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ed AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
ORDER NO. 27 (NEW YORK)—Continued 
Page PayMENT Provisions or, Not Discriminatory—Continued No. Page 
process, to which petitioner must accommodate its busi- 
TiGNG GOAN oa on ss en ee eeu geek cae Seas 2238 1084 
PRoDUCER-SETTLEMENT FuND 
1109 Validity of Provisions Requiring Payments into 
Where petitioner, a milk dealer in Lindenhurst, Long 
Island, New York, subject to Order No. 27 as 
1118 amended, which regulates the handling of milk in 
the New York Metropolitan Marketing Area, ob- 
1113 jected to payments required of it to be made into 
1113 the producer-settlement fund on milk which was 


received from non-producer sources and distributed 
in the marketing area, the Judicial Officer held that 
such payments are essential for the purpose of 
1097 effectuating the other provisions of the Order and 
are not proscribed by section 8 c (5) (G) of the act 
in the light of section 8 ¢ (7) (D) of the act authoriz- 
ing terms and conditions incidental to, and not 
inconsistent with, the terms and conditions specified 
in subsections (5)—(7) 2238 1083 
Promulgation Hearing 
Validity of Notice Relative to 
Where petitioner’s objection to lack of evidence, 
1081 notice, etc., for promulgation of Order No. 27 with 
reference to payment requirements into producer- 
settlement fund was based upon the notice and 
evidence requirements of a strictly judicial pro- 
1097 ceeding, held, that such objection is untenable as 
promulgation proceedings under the act do not fall 
within the category of judicial proceedings, and that 
the contested provisions are not invalid for lack of 
evidence or notice 2238 1083 
TRANSACTION OF SALE OF MiLK Not SuBJect To 
Where petitioners sold frozen homogenized milk to the War 
Shipping Administration for use of the armed forces 
returned from the European theater at the termination 
of the recent war, the frozen milk having been delivered 
in tins to the docks at New York and loaded on the ships, 
and the market administrator billed petitioners for 
payment to the producer-settlement fund established 
under Order No. 27 in connection with milk delivered to 
a purchaser in the New York Metropolitan Marketing 
Area, upon complaint by petitioners of the action by the 
market administrator, the Judicial Officer held that 
while the literal language of the Order would bring 
within its scope the transaction involved herein, the 
language of the Order should be interpreted in the light 
of its real intent and purpose, and concluded that the 
transaction of the petitioners seem to be completely 
outside the Order and, therefore, the petitioners should 
be relieved from the payment obligation imposed upon 
them by the market administrator 2241 1119 


109 
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VaLipITy OF AMENDMENTS TO 

There is no merit to the charge by petitioner that the 
amendments to Order No. 27 are invalid because they 
did not include ‘‘dairy farmers” who were not ‘‘produc- 
ers’ as aside from the practicability of attempting to 
ascertain who would be the dairy farmers whose milk 
might some time find its way into the milk marketing 
area as milk, cream, plain condensed milk or skim milk, 
it is obvious that the producers delivering milk to “‘pool”’ 
plants are those who are engaged in producing milk for 

sale in the marketing area 2238 1083 

VALIDITY OF PAYMENT PROVISIONS OF 
De Novo Evidence not Admissible 

Evidence of a general nature should not be presented 
for the purpose of attacking the reasonableness of 
payment provisions and should not be considered in 
& proceeding under section 8 c (15) (A) of the act, 
since the provisions were adopted as a result of 
promulgation proceedings which have been held to 

be sufficiently legal 2238 1084 


ORDER NO. 41 (CHICAGO, ILLINOIS) 


VALIDITY OF CLASSIFICATION PROVISIONS OF 
Under the Chicago Order provisions which provide for the 
classification of milk received from producers as Class I 
milk, unless the handler proves to the market admin- 
istrator that such milk should be given a different 
classification, the market administrator was required to 
classify the handler’s milk in Class I because the records 
kept by the handler were inaccurate and incomplete- -- - 


PAYMENT PROVISIONS 
Provisions requiring payments into producer-settlement fund 
not discriminatory and not lacking due process 
PROCEEDING UNDER SECTION 8 c (15) (A) OF ACT 


PURPOSE OF 
A proceeding under section 8 c (15) (A) of the act is in- 
tended for the purpose of examining the legality of 
administrative activity protested and not its desirability 
as economic or administrative policy 
PRODUCER-SETTLEMENT FUND 


Validity of provisions requiring payment into 
PROMULGATION HEARING 
Validity of 


PROMULGATION PROCEEDING 
Distinguished from judicial proceeding 
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SECTION 8 c (15) (A) OF ACT No. Page 


Inadmissibility of de novo evidence in proceeding under ------ 2238 1097 
2238 1097 

















Purpose Of Proceeds UNEP. «= na. one ncceccenccecosaens 


STATUTES 
CONSTRUCTION AND INTERPRETATION 

Meaning and Purpose of Order not Derived from its Literal 

Interpretation 

Where petitioners had no connection whatsoever with 

the distribution of milk or milk products in the 

marketing area, petitioners’ plant and sources of 

milk were not approved by any health authority for 

the marketing area, the Department of Health of 

the City of New York asserted no jurisdiction over 

petitioners’ milk, it is concluded that the trans- 

actions involved herein do not meet the meaning of 

the language of the Order as qualified by the purpose 

of the provisions theredl:..... 2. oo osc cucccee 















2241 1119 







ANTI-HOG-CHOLERA SERUM AND HOG-CHOLERA VIRUS 
7 U.S.C. § 851 et seq. 


CONTROL AGENCY ORDER 
DELETION OF PETITIONER’S NAME FROM List OF WHOLESALERS 
By, Ser AsIDE 

The order of the control agency, administering BAI Order 

No. 361 issued under the act, deleting petitioner’s name 

from the list of wholesalers to whom virus and serum 

may be sold at wholesale prices is disapproved and set 

aside as invalid on the ground that there was no sale or 
transfer of Moultrie Serum Distributors from petitioner 
Darbyshire to Ansley, which would support the deletion 

of Moultrie as a wholesale handler pursuant to section 
131.206 of the rules and regulations of the control 
agency, and the petition of Fostoria Serum Company 

is dismissed as there was no showing that petitioner 
Fostoria had any vested rights or interests in the affairs of 
Moultrie, the relationship being solely one of buyer and 
SONG helen dacs esa taeencdaeede ween aaes 


CONTROL AND DOMINION OVER PROPERTY 
Relinquishment of, as essential to completion of sale-_-----.---- 2242 1132 


















2242 1127 













GEORGIA LAW OF SALES 
Errect OF RECORDATION OF Britt oF SALE UNDER 

The section of the Georgia Code dealing with the execution 

of bills of sale to personalty and the recording thereof 

provides that recordation of a bill of sale to personalty 

is permissive and not compulsory and is not constructive 

or implied notice to anyone-- -------- Se eee 
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LIST OF WHOLESALERS 

Deletion of petitioner’s name from, not warranted 
PASSAGE OF TITLE 

Intent to pass title as essential to completion of 
RECORDATION 

Not conclusive evidence of delivery ef bill of sale 

Raises presumption of delivery of bill of sale 
SALES 


INTENT TO Pass TitLeE as EsseNnTIAL TO COMPLETION OF 
While delivery of goods with the intent to pass title is 
essential to the perfection of a sale, delivery thereof is 
largely a question of intention of the parties 
REcORDATION OF Bitut or, Not ConciusivE EvIDENCE OF 
DELIVERY 
The recordation of a bill of sale is not conclusive evidence 
of its delivery but merely raises a presumption of delivery 
which is rebuttable 
RELINQUISHMENT OF CONTROL AND DOMINION OVER PRop- 
ERTY AS EssENTIAL TO COMPLETION OF 
Before a sale of personalty is completed, the vendor must 
have completely relinquished all control and dominion 
over the property sold 


TITLE TO PERSONALTY 


INTENTION TO Pass, as ESSENTIAL 
In the absence of intention to pass title, the mere execution 
of a bill of sale does not pass title or complete a sale, nor 
does a mere manual delivery of the deed or bill of sale by 
the grantor to the grantee constitute delivery of title 
in the absence of an intention to do so 


PACKERS AND STOCKYARDS ACT, 1921 
CEASE AND DESIST 


VIOLATION oF AcT 

Where the order of inquiry charged the respondent with 
wilful violations of various provisions of the act and the 
respondent at the hearing admitted the allegations of 
fact alleged in the order of inquiry and consented to a 
cease and desist order, which was recommended by the 
Livestock Branch, the respondent and his corporate 
successor are ordered to cease and desist from destroying 
their books, records, documents and papers, failing to 
show the names of clearees on their bonds and in annual 
reports, from listing and showing the individual dealer 
transactions of any person as the dealer transactions of 
another, and from engaging in certain unfair and decep- 
tive practices. ....------ pie eeates ates ea ae ce SSecus 

VIOLATIONS OF AcT 
2244:1140; 2245:1145; 2246:1150; 2247:1157; 
2248:1167 
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ConTINUATION OF No. Page 
The order of October 27, 1949, as amended by the order 
of December 20, 1948, is continued in effect for a thirty- 

day period beginning November 2, 1949_....__------- 2249 1170 





REGISTRATION 


SUSPENSION OF 
Where the order of inquiry charged respondent with wilful 
violations of various provisions of the act and the re- 
spondent at the hearing admitted the allegations of fact 
alleged in the order of inquiry and consented to a cease 
and desist order and to a suspension of respondent’s reg- 
istration for a period of five days, which was recom- 
mended by the Livestock Branch, the respondent’s reg- 
istration is suspended for a period of five days, and 
respondent is ordered to cease and desist from destroy- 
ing his books, records, documents and papers, engaging 
in certain unfair and deceptive practices, and from mak- 


ing false and misleading statements in his annual re- 
PONG ies so on eee eae ee nena eee 2245 1142 


Where the order of inquiry charged respondent with wilful 
violations of various provisions of the act and the res- 
pondent at the hearing admitted certain allegations of 
fact, alleged in the order of inquiry, explained others, 
and consented to a cease and desist order and to a sus- 
pension of his registration for a period of five days, which 
was recommended by the Livestock Branch, the res- 
pondent’s registration is suspended for a period of five 
days, and respondent is ordered to cease and desist from 
destroying his records, from engaging in certain unfair 
and deceptive practices, and from making false entries 
in his books and records and false statements in his an- 
Nii NIRS 5 oe oe os ee a eee eese ns 2244 1138 

Where the order of inquiry charged the respondents with 
wilful violations of various provisions of the act and the 
respondents filed a stipulation in which they admitted the 
allegations alleged in the order of inquiry and con- 
sented to a cease and desist order and to a suspension of 
respondents’ registration as dealers, both as individuals 
and partners, and to a suspension of respondents’ regis- 
tration for a period of fifteen days, which was recom- 
mended by the Livestock Branch, the respondents’ regis- 
tration was suspended for a period of fifteen days, and 
respondents are ordered to cease and desist from operat- 
ing as dealers either individually or as partners, except 
when registered as required by the act, and from engag- 
ing in certain unfair and deceptive practices---------- 2246 1147 


Where the order of inquiry charged respondent with wilful 
violations of various provisions of the act and respondent 
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SusPension or—Continued 

signed a stipulation admitting the allegations of fact al- 
leged in the order of inquiry but denying that the viola- 
tions were deliberately committed and consenting to a 
cease and desist order and to a suspension of his regis- 
tration for a period of five days, which was recommended 
by the Livestock Branch, the respondent’s registration 
is suspended for a period of five days, and respondent is 
ordered to cease and desist from assenting and collecting 
any rates or charges except as contained in his tariff, from 
engaging in certain unfair, unjust and deceptive prac- 
tices and devices, from making false statements in his 
annual reports, from failing to keep such accounts, rec- 
ords and memoranda as fully and correctly disclose all 
transactions in his business, and from failing to render 
reasonable buying services 2247 1152 

Where the order of inquiry charged respondent with wilful 
violations of various provisions of the act and respondent 
at the hearing admitted the allegations of fact alleged in 
the order of inquiry and consented to a cease and desist 
order and to a suspension of respondent’s registration 
for a period of fifteen days, ten days of which suspension 
was to be held in abeyance, and which was recom- 
mended by the Livestock Branch, the respondent’s reg- 
istration is suspended for a period of fifteen days, the 
last ten days of which is held in abeyance and shall not 
become effective unless within two years from the date 
of the order, the respondent shall be found, after an 
opportunity for hearing, to have again violated the pro- 
visions of the act or the regulations thereunder, and 
respondent is ordered to cease and desist from destroying 
his books, records, documents and papers, from engaging 
in certain unfair, unjust and deceptive practices, from 
making false entries in his books and records and false 
statements in his annual report, trom failing to render 
reasonable buying services, from failing to assess and 
collect the rates and charges set out in his tariff, and 
from failing to report correctly to respondent’s prin- 
cipals the names of persons from whom livestock was 
purchased and the prices at which such livestock was 
purchased_ - __-_- 4 os ‘ 2248 1160 


SUSPENSION OF REGISTRATION 


VIOLATION OF AcT be ie oe te at oe eee oe a Se 
2245 :1142; 2246:1147; 2247:1152;2248 :1160 
VIOLATION OF ACT 


Assessing and collecting any rates or charges except as con- 
tained in respondent’s tariff on file with the Secretary of 
Agriculture ‘ 2247 1157 
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Destroying any books, records, documents or papers which No. Page 
contain, explain or modify transactions in respondent’s busi- 
ness, without the consent in writing of an authorized repre- 

sentative of the Secretary of Agriculture__-_-___-__- 2244 1140, :1167 
2245:1145 2248 


Destroying any books, records, documents or papers which con- 

tain, explain or modify transactions in the business of re- 

spondent or his corporate successor, or in the business of 

clearees of the respondent or of his corporate successor with- 

out the consent in writing of an authorized representative 

of the Secretary of Agriquiture.......=..._.... ... 222-505.- 2243 1136 
Engaging in unfair, unjust and deceptive practices as set out in 

this order 2248 1167 


Page 


Engaging in unfair and deceptive practices as set out in findings 
OR igets NO. 4 GD ROI csc ors coe mecwnd on ycesasees 2246 1150 
1152 Engaging in any unfair, unjust or deceptive practice or device in 
the manner outlined in findings of fact Nos. 5, 6 and 7 
POON eo eek ere i cpr talent eee ee 2247 1157 
Engaging in unfair and deceptive practices in the manner set 
out in findings of fact Nos. 4, 5, 6 and 7 hereof_------- _.. 2243 1136 
Engaging in unfair and deceptive practices as set out in findings 
of fact. Nos. 5:and @ hereof... .......<.....<=- 2244:1140; 2245 1145 
Failing to assess and collect the rates and charges set out in 
respondent’s tariff on file with the Secretary of Agriculture... 2248 1167 
Failing to keep such accounts, records, and memorandum as 
fully and correctly disclose all transactions involved in the 
business of his clearees, including the true ownership of the 
clearees’ business - - - - Che cotta hyo ee eee 


3 tb 
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_—_ — 
_—_ — 
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Failing to render sistant ail ing services____- 


Failing to render reasonable buying services as vinnie by the 

os tear secre ait ee cea a ea eee wswe mane TEGe 
Failing to report correctly to respondent’s principals the names 

of persons from whom the respondent purchased livestock for 

his principals and the prices at which such livestock was 

DUPONNRR eos oc ude pak addapaes ance Sawer _-- 224 1167 


no 
bo 
mn 


bo 
eng 
ow 


Failing to show the names of persons who respondent or his cor- 
porate successor clears as clearees on clearor’s bond filed with 
the Secretary of Agriculture and in annual reports to be filed 
with the Secretary of Agriculture pursuant to the act and the 
160 MOMAIDL. cscnsxsuistunkedantdeatecumanetncs 2243 1136 
Listing and showing the individual dealer transactions at the 
stockyards of any person as the dealer transactions of 
138 another 2243 1136 


Making false and misleading statements in his annual reports 

to be filed with the Secretary of Agriculture pursuant to the 

provisions of the act and regulations thereunder 2245 1145 
Making false entries in his books and records and false state- 

ments in his annual report fiied with the Secretary of Agri- 

culture pursuant to the act ‘ 2248 1167 
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Making false entries in his books and records and false state- 
ments in his annual report filed with the Secretary of Agri- 
culture pursuant to the provisions of the act and regulations 
thereunder 

Making false statements in annual reports to be filed with the 
Secretary of Agriculture 

Operating as dealers either individually or as partners, except 
when they are registered with the Secretary of Agriculture 
to so transact business and are bonded as required by the 
act and the regulations 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


DAMAGES 


Measure of, based on difference between contract price and 
net proceeds realized on resale of produce 

Measure of, based on loss sustained in purchasing replacement 
shipment 


DEFAULT 


Admission of facts alleged in complaint by_------..---------- 
2253:1179; 2256:1183; 2258:1191; 2261:1197; 2262::199; 


2263 :1201 ; 2264 :1203; 2265 :1205; 2266 :1227; 2267 :1209. 


Waiver of oral hearing by 
2253 :1179; 225631183; 2258:1191; 2261:1197; 2262:1199; 
2263 :1221 ; 2264 :1203 ; 2265 :1205; 2266 :1207 ; 2267 :1209. 


DISMISSAL 


PETITION FOR RECONSIDERATION AND REHEARING 
Where petition for rehearing and reconsideration contends 
that the findings and conclusions of the prior order are 
contrary to the facts and the law, held, that all of the 
evidence referred to in the petition was considered and 
discussed in the prior decision and that the prior order is 
supported by the facts and the law, and, therefore, the 
petition is dismissed 
Complainant’s petition for reconsideration or rehearing 
dismissed where no error found in previous order and no 
justification shown for reopening proceeding for intro- 
duction of further evidence 
REQUEST OF COMPLAINANT 
The complaint is dismissed on request of complainant’s 
representative because of delay necessitated by prose- 
cution of claims against the carrier 
SETTLEMENT BETWEEN PARTIES 
Where complainant notified the Department that an 
amicable settlement of the controversy involved herein 
has been effectuated and requested dismissal of the 
complaint, the complaint filed in this proceeding is 
hereby dismissed 
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1157 


1150 


1194 


1179 


1177 
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EVIDENCE No. Page 
Facts failing to show warranty of grade or quality of produce. 2257 1186 
Facts showing deterioration in transit not abnormal__..___.__._ 2259 1194 




















INSPECTION 
Effect of, by agent of produce purchased____..._._-_-------- 2257 1186 


PRINCIPAL AND AGENT 


LIABILITY OF AGEN1, DISREGARDING PRINCIPAL’S INSTRUCTIONS 
Where respondent knew that complainant had instructed 
his broker not to sell a carload of tomatoes to A but 
nevertheless negotiated a sale to A and complainant 
insisted on invoicing the shipment to respondent, it is 
held, that respondent is liable to complainant for the 
agreed purchase price of the shipment purchased after 
WIBDOOIOD sac oon oe ek as seen dae ene dace a 2257 +1184 















RECONSIDERATION 


Pgrition Fou. REHEARING AS CONSTITUTING PETITION FOR 
Where petition for rehearing indicates that respondent 
actually desires only reconsideration of the prior order, 

the petition is so considered... .............---.---- 2254 1180 












RECONSIDERATION AND REHEARING 


Dismissal of petition for, beause of failure to show justifi- 
COND is sii o dan nkindwccomencnae EO Ntee aa Oe 






REPARATION 


FAILURE TO ACCEPT 
Where respondent rejected a shipment of peaches and failed 
to pay the purchase price and failed to answer the 
complainant’s complaint, held, failure to file an answer 
constitutes an admission of the facts alleged in the 
complaint, and failure to accept and pay for the peaches 
was in violation of section 2 of the act for which com- 
plainant should be awarded reparation________-..-.__-- 2267 1208 














FaILuRE TO DELIVER 
Where complainant alleged failure on part of respondent 
to deliver onions in accordance with the terms of a 
contract and that complainant suffered a loss by pur- 
chasing a replacement shipment, and where respondent 
failed to answer the complaint, held, respondent’s failure 
to file an answer constitutes an admission of the facts 
alleged in the complaint, and respondent’s failure to 
deliver the onions is in violation of section 2 of the act, 
for which reparation should be awarded to complainant 
for the damages sustained by him in purchasing a 
replacement shipment -----------.---- ie ataetete Reape 2253 1178 
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REPARATION—Continued 


Fatture To Pay BALANCE oF PurcHASE PRICE No. Page 
Where complainant sold several shipments of perishable 
agricultural commodities to respondent who accepted 
delivery but failed to pay the full purchase price and 
failed to file an answer to the complaint, held, that 
respondent’s failure to file an answer constitutes a 
waiver of oral hearing and an admission of the facts 
alleged in the complaint, and respondent’s failure to 
pay the balance of the purchase price due is a violation 
of the act for which reparation should be awarded to 

complainant, with interest.........----------------- 2250 1172 


FaiturE To Pay BrokERAGE FEE 

Where complainant, as broker, purchased various fruits 
and vegetables for respondent, but respondent failed to 
pay complainant brokerage fees and failed to answer the 
complaint, held, complainant’s failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint and respondent’s failure to pay brokerage fee is a 
violation of section 2 of the act for which the complainant 
should be awarded reparation--_-__----------- Re aaa 

FaILuRE TO Pay PuRcHASE PRICE 

Complainant-seller, not shown to have warranted a certain 
grade or quality of tomatoes, should be awarded repara- 
tion for the contract purchase price where respondent’s 
agent was allowed unrestricted examination of a carload 
of tomatoes, and one of its officers examined the report 
made by a Federal inspector before purchasing and 
accepting delivery : as 

Where complainant alleged in a complaint that the respond- 
ent failed to pay for two truckloads of oranges purchased 
from the complainant, and where respondent failed to 
answer the complaint, held, respondent’s failure to 
answer constitutes an admission of the facts alleged in 
the complaint and its failure to pay the purchase price is 
a violation of section 2 of the act for which complainant 
should be awarded reparation 2265 

Where complainant alleged respondent failed to pay for 
four truckloads of fresh vegetables, and where respondent 
failed to file an answer, held, respondent’s failure to file an 
answer admits the facts alleged in the complaint, and 
respondent’s failure to make payment is in violation of 
section 2 of the act for which complainant is entitled to 
PRRAIINT. OI RONG. . so as ce recede see: 

Where complainant alleged that respondent failed to pay 
the purchase price for a truckload of grapefruit and 
oranges, and where respondent failed to file an answer 
to the complaint, held, that failure to file an answer con- 
stitutes an admission of the facts alleged in the com- 
plaint, and failure to make payment is in violation of 
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REPARATION—Continued 


FaiLure To Pay Purcuase Prics—Continued No. Page 
section 2 of the act, and complainant is entitled to the 
agreed purchase price as reparation, plus interest 2262 1198 
Where complainant alleged that respondent purchased a 
truckload of potatoes from complainant but failed to pay 
the purchase price, and where respondent did not file an 
answer to the complaint, it is held, that respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and the respondent’s 
failure to pay the purchase price is a violation of section 
2 of the act for which reparation should be awarded to 
complainant, with interest te Stora 2263 1200 
Where complainant alleged that respondent failed to pay 
the full purchase price for a carload of onions, and where 
respondent failed to answer the complaint, held, that 
respondent’s failure to answer admits the allegations 
of the complaint to be true, and its failure to pay the 
full purchase price is a violation of section 2 of the act 
for which reparation should be awarded to the com- 
TAT ais aro ona aoe et ee Seer ie ees ee 2261 1196 


Where complainant alleged that respondent failed to pay 

the full purchase price for tomatoes, and where respondent 

failed to answer the complaint, held, respondent’s fail- 

ure to file an answer constitutes an admission of the 

facts alleged in the complaint, and respondent’s failure 

to pay the full purchase price for the tomatoes is a 

violation of the act for which complainant is entitled 

to an award of reparation 2256 1182 
Where respondent purchased from complaintant’s assignors 

various perishable agricultural commodities, and the 

assignoys delivered the commodities, in accordance with 

the terms of the contracts, to respondent, and the latter 

accepted the produce but failed to pay the purchase 

price, and respondent failed to file an answer to the 

complaint, held, that respondent’s failure to file an 

answer constitutes an admission of the facts alleged in 

the complaint, and his failure to pay the agreed purchase 

price for the commodities accepted by him is a violation 

of the act for which reparation, with interest, should be 

awarded to complainant 2258 1189 
Where respondent purchased several shipments of perish- 

able agricultural commodities from complainant but 

failed to pay the full agreed price and failed to answer 

the complaint, held, respondent’s failure to file an answer 

constitutes an admission of the facts alleged in the com- 

plaint and respondent’s failure to pay the agreed pur- 

chase price is a violation of section 2 of the act, for which 

complainant should be awarded reparation, with in- 

terest ae 2252 1176 





1236INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 8 A.D, 


OcToBER 1949 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 


UNLAWFUL REJECTION No. Page 

Where tomatoes were purchased f. o. b. loading point, and 
Federal inspection disclosed that they graded U. S. 
No. 1, with no decay, time in transit was normal, and a 
similar inspection at destination disclosed decay of 6% 
or 1% in excess of tolerance allowed for U. 8. No. 1 grade 
in delivered sales, it is held, that the deterioration in transit 
was not abnormal, the shipment met contract require- 
ments, and hence, the rejection was without reasonable 
cause and complainant is entitled to an award of repara- 
tion for the loss sustained by it in the amount of the dif- 
ference between the contract price and the net proceeds 
realized on a resale of the produce 


VIOLATION OF ACT 
Failure to deliver commodity 
Failure to pay balance of purchase price 
Failure to pay brokerage fee 


Failure to pay purchase price 
2261:1197; 2262:1199; 2263:1201; 2264:1203; 
2265:1205; 2267:1209 


Unlawful rejection 


WARRANTIES 
Facts failing to show, of grade or quality of produce 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DEPARTMENT OF HEALTH 


Approval of, as sufficient to bring handler within definition of Order 
No. 27, 176 F. 2d. 332 


EVIDENCE 
Termination of status as handler after certain date, 77 F. Supp. 232__ 


HANDLER 
Status as, subject to approval by Department of Health under Order 
No. 27, 176 F. 2d. 332 
Status as, under Order No. 27, 176 F. 2d. 332 
Status of, affirmed by United States Circuit Court of Appeals, 176 
F, 2d. 332 


INTERSTATE COMMERCE 
Regulation of shipments current in or affecting, under Order No. 27, 


Fate Ge PE cac gas wlcc ee dacak wn aeruese ee sii aia ace a 


MARKETING AREA 
Milk sales affecting, as covered by Order No. 27, 176 F. 2d. 332 


ORDER NO. 27 (NEW YORK) 


EvIDENCE 
Termination of Status as Handler 
On the basis of the evidence disclosed the District Court 
held that the plaintiff milk company was a handler prior 
to October 5, 1941, because it was engaged in the handling 
of milk or cream which was received at a plant in Penn- 
sylvania approved by the health authority for receiving 
milk to be sold in the New York Metropolitan Marketing 
Area, but that after the aforementioned date the company 
was not such a handler, and, therefore, after said date was 
not subject to Order No. 27, 77 F. Supp. 232__- 
REGULATION OF SHIPMENTS CURRENT IN OR AFFECTING INTERSTATE 
CoMMERCE UNDER 
Order No. 27 is not invalid as applied to a handler in Pennsylvania 
receiving milk at its plant and shipping some of the milk into 
the Area because such shipments were either in the current or 
affected interstate commerce, and all of the milk at the plant 
was subject to regulation under the Order, 176 F. 2d. 332___- 


1237 


1221 
1221 


1221 
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REGULATION UNDER, NOT OF ARBITRARY NATURE Page 
Contention of a handler whose milk in a plant in Pennsylvania 
was approved for shipment into the New York Metropolitan 
Marketing area that Order No. 27 as applied to the handler 
constitutes a regulation of an aroitrary nature is untenable 
because the handler could place itself beyond the order at any 
time merely by obtaining termination of the Health Depart- 
went approval, 176 F.2d G62... ncccccancevedc as ts 
Status as HanDLER SuBsEcT TO APPROVAL BY DEPARTMENT OF 

HEALTH UNDER 8 

Order No. 27 could make a legitimate classification of “handler” 
and ‘‘nonhandler’” on the basis of whether the person had the 
approval of the Department of Health of New York, 176 F. 


Status as HANDLER UNDER 
Where handler contended that Order No. 27 as applied to milk 
received by it in a plant in Pennsylvania and shipped into the 
Area was invalid on the ground that the designation of ‘‘hand- 
dler’’ became improper after its shipment into the Area actually 
ceased, the court held, that such contention is without merit 
since the handler voluntarily placed itself in such category and 
retained the right until a certain date to make shipment into 
the Area as and when it pleased, 176 F. 2d. 332 
Status oF PETITIONER AS HANDLER, AFFIRMED 
On the basis of the evidence before the Judicial Officer of the 
Department of Agriculture, he was justified in deciding that 
until withdrawal of approval of the Department of Health, 
plaintiff which was engaged in handling milk received at its 
plant in Pennsylvania to be sold in New York Metropolitan 
Marketing Area was a “handler” subject to Order No. 27, 
whether or not the milk, was consumed in the marketing area, 
176 F. 2d. 332 
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